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Dear Sisters, Associates and Friends of Mercy

A Japanese koan, or riddle for meditation, proposes, “What is the sound of one hand clapping?”
The paradox, which frustrates the mind’s demand lor logical explanation, relers to “one-sidedness,”
and forces the monk to consider whether it is truc that there is a sound if one hand claps. Patriarchy is
aspecies of one-sidedness. It1s a lie because it prevents the whole truth of persons, events and history
from being acknowledged. Patriarchy rests on a firaud and distortion of the truth because, in unilater-
ally dictating terms and defining what reality will be normative, it substitutes one side for the fact that
two sides exist. Patriarchy is violent because it ignores, silences or eliminates any voice but its own.,

Patriarchy is not only the cultural heritage of “fathers” exercising one-sided dominance over
women, children, slaves and earth. Patriarchy and paternalism also manifest their one-sidedness in
the church at large, and even within women’s religious communities. Patriarchy at root is not just
about male power and subordination of women, but about subversion of wholeness. As an obdurate
one-sidedness, patriarchy vefuses to acknowledge, hear, or respect any perspective except its own. It
violates the truth that others exist, and that all persons have rights.

One signilicant section in the revised Code of Canon Law of 1983 concerns the rights of the laity,
Canons 224-231. These acknowledge the dignity of the baptised, their right to have training in theol-
ogy and doctrine, to speak as experts in the church, to participate in its functioning, and to have fair
remuneration for their ministerial services, The enunciation of these rights undermines a patriar-
chal, one-sided idea of church, in which laity are silent and powerless, dnd only clergy have the power
to articulate doctrine or decide policy.

Women religious are not clergy. Their canonical status is closer to that of laity. Sharing the status
ol laity, women rcligious understand the one-sidedness of the church which suppresses the voices ol
women, ignores the experience of women, and violates the personal integrity of women, leaving
wrongs done to them unredressed by ecclesial authorities.

All the baptised have an ecclesial right to due process. Citizens in democratic societies enjoy it as
a civil right. Due process is directly opposed to the [raud of patriarchy. Due process describes funda-
mental procedures of governance which guarantee the “other side” will have a hearing before a pol-
icy 1s decided, a decision made, or a judgment rendered.

Due process requires persons in authority to give notice and provide a hearing to the “lesser” or
“other” before a decision is made. Patriarchal decision-making is fraudulent because it is merely a
“telling” that dictates decisions as though the other does not exist. Due process requires the whole
truth of persons, events, and history to be acknowledged, even if those facts displease, interrupt, or
contradict the one-sidedness of patriarchal assertion. Patriarchy shuts down the voice of the other,
marginalizing it and eliminating it, perpetuating the falschood that there really is a sound if only one
hand 1s clappmg. :

Duc process corrects patriarchy by formally mviting the other to appear and protecting that
voice so it will not be silenced. The premise of due process is that both sides
exist, must be heard, and must be tested for the truth before a judgment is
made. Women in a religious community provide an alternative to patriarchy
by insuring that their due process procedures are well-defined, known by all
members, aind honored by those in leadership.

Z&WW,@S.%.

Eloise Rosenblatt, R.S.M.
Editor, The MAST journal




Editorial Introduction

Doris Gottemoeller, R.S. M.

dom and Good Order for the Church, James

Coriden notes that, as a discipline or field of
study, canon law is a subset of theology, rather than
oflaw. “Canon law recetves its principles, guidance,
and illumination from the scriptures and from the
church’s tradition. It depends on theological
teachings: on Christology, on pneumatology,
Christian anthropology, sacramental theology,
and most immediately and directly on ecclesiology,
the theology of the church itself.”’

Therefore, in approaching the theme of
Church faw, we have asked several of our sisters to
illuminate these principles and to reflect on their
implications for the life of the Church. Sharon
Euart, R.S.M., leads off this issue with an explora-
tion of the relationship between theology and law.
She notes that theology is the fruit of faith seeking
understanding, while canon law is the result of faith
seeking guidance for decision-making and action.
Mary Rose Bumpus, R.5.M., takes us to greater
depth with her discussion of law and life in scrip-
ture. She reflects on the law/covenant relationship,
on the purpose or intent of the law, and about the
relationship between the Mosaic law and the “new
law” of Christ,

Building on this foundation, several authors
explore various facets and applications of the 1983
Code of Canon Law. Jeanne-Margaret McNally “

In his recent book, Canon Law As Ministry: Free-

removes the veil” from the mysterious concept of
public juridic person, something we’ve heard a lot
about in recent years in connection with our health
systems, but may not have fully understood.
Catherine Darcy, R.5.M., shows us how the canons
can promote social justice and support our Insti-
tute Direction Statement. Lois Keller, R.S.M., deals
with the rights of persons in the Church, and pro-
cesses designed to protect those rights.

Bringing our reflections even closer to home,
Helen Amos, R.S.M., retells the story of the drafting
of our Institute’s particular law, our Constitutions,
and notes that we have not yet fully plumbed the
depths of this corporate word. In the concluding ar-
ticle, I invited our Sister of Mercy canon lawyers to
share some of their experiences of this ministry.

There is a certain amount of overlap in these
articles, as the authors explore the topic of canon
law from different perspectives. We hope that you
will find this repetition an aid to understanding,
rather than a distraction. We can’t promise that at
the end of this issue you will be ready to sit for the li-
centiate exam in canon law, but you will have a
deeper appreciation of an important facet of the
Church’s life and organization!

Notes
I New York: Paulist Press, 2000, p. 151.
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Theology and Law

Reflections on Faith Seeking Understanding—
Falth Seekmg Actmn

Shamn Euart, R.S.M.

T hen the revised Code of Canon Law was
[ promulgated in 1983, Pope John Paul II

¢ W described the code as fully corr espondlng
to the nature of the Church, “especially as it is pro-
posed by the teaching of the Second Vatican Coun-
cil.” “In fact,” he stated, “this new Code could be
understood as a great effort to translate [the] . . .
conciliar doctrine and ecclesiology into canonical
language.”’ He spoke of a “fidelity in newness and
newness in fidelity” in the revised law’s expression
of the Council’s teaching.? Thus, a refreshed un-
derstanding of our doctrinal tradition has led to a
reform of our norms for action.

These historical events of the late twentieth cen-
tury suggest an inquiry into the relationship of the-
ology and law. The theological vision that emerged
through the Second Vatican Council and the pro-
- mulgation of the revised Code of Canon Law pres-
ent an organic connectedness that enlightens our
understanding of the concepts of theology and
canon law and how they relate to one another.?

The Council conceived, developed, and pre-
sented a renewed vision of the Church that needed
to be translated into transforming action. It is in
the process of developing practical norms of action
to carry out the vision that we see most clearly the

Theology and canon law derive
from the same source. They are
both generated by the Church as

diverse fruits of an organic
process in which the faith of the
Church, having received the
divine mysteries of salvation,
seeks understanding.

relationship between theology and law. Just as faith
moves the community to seek understanding of
God’s mysteries, so too does faith prompt the com-
munity to create norms of action for receiving
God’s mysteries and gifts.

First, however, it is important to clarify the con-
cepts of theology and law. Theology, broadly speak-
ing, can be defined as our knowledge of the transcen-
dental mysteries or “faith seeking understanding.” Tt
concerns what we know about God and what God has
accomplished for our salvation. It concerns God’s
revelation and the Church’s teachings.

Law (canon law or ecclesiastical law) is a system
of norms of action in service to faith seeking under-
standing. In its essence, it depends on a preexisting
theological reality. The purpose of law is to assist
the Church in fulfilling its task of revealing and com-
municating God’s saving power to the world.> Law
accomplishes this task by helping the Church de-
velop structures which bring salvation to all people.
The ultimate purpose of these church structures is to
welcome the individual into the community of salva-
tion, to extend that salvation to the entire world and
to give form to the fullness of our salvation.?

Theology and canon law derive from the same
source. They are both generated by the Church as
diverse fruits of an organic process in which the
faith of the Church, having received the divine
mysteries of salvation, seeks understanding; it also
seeks structures and norms to guide the faithful for
the continued reception of God’s gifts. The 1esu1t-
ing ordinances f01 m the body of canon law.”

The term “canon law” has been used to de-
scribe the Church’s rules from very early times.
“Canon” comes from the Greek kenon meaning a
reed, rod, or ruler, and described the measure or
ruler used by a carpenter or designer—it was a
standard by which things were measured. It came to
mean a rule of conduct or norms for the gover-
nance of the external life of the Church.
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Canon law is a set of norms created by reason
and informed by faith. The canons of the Code
concern church order and discipline rather than
doctrine and dogma. Their purpose is to bring or-
der to the life of the Church; they govern the exter-
nal life of the Church, the public life of the faith
community.

The purpose of the Code of Canon law is per-
haps best described by Pope John Paul II, when he
promulgated the revised code in 1983:

... the Code is in no way intended to substitute for
faith, grace, charisms, and especially charity in the
life of the Church or of the faithful. On the con-
trary, its purpose is to create such an order in the
ecclesial society that, while assigning the primacy
to love, grace and charisms, it at the same time ren-
ders their organic development easier in the life of
both the ecclesial society and the individual per-
sons who belong to it.

Flowing from the purpose of canon law are four
functions that may be considered analogous to the
functions of law in any society.

1. Law aids the church in fulfilling its goals. Canon
law assists the Church in carrying out its mission
in the world: to proclaim the life and message of
Christ, to be a communal witness to the loving
presence of God, and to be of service to the world
of today. The church’s discipline is to aid it is car-
rying out these tasks.

2.Law affords stability to the Church. Canon law
provides good order, reliable procedures, and
predictable outcomes. The canons govern these
functions, which are vital as well as stabilizing for
the Church.

3.Law protects personal rights. Canon law pro-
vides avenues of recourse and redress for griev-
ances, and means for the resolution of conflicts.
The canons articulate the rights of the faithful
and provide various means for their protection.

4. Law assists in the education of the community.
Canon law reminds everyone of the law’s vajues
and standards. Canon law spells out the expecta-
tions, obligations and rights of members, the
qualifications of officeholders, and the ideals of
consecrated life. The church’s discipline is di-
rected toward leading people to a virtuous life,
not simply external compliance with rules.”

The history of the Church’s juridical structures
from post-apostolic times to the present day is very

complex. The administrative organization of the
Church was not in place when the Church was
founded. It developed rules and procedures as it
grew and spread. In that process, the church’s rules
were shaped by its internal needs, the surrounding
cultures, and the pressures of changed circum-
stances. This evolutionary process was anything
but smooth.

For example, in his Iniroduction to Canon Law,
James Coriden divides its history into seven peri-
ods: (1) the post apostolic and early church, (2) the
church of the empire, (3) the church and feudalism,
(4) the classical period, (5) decline and reform, (6)
the church in the modern world, and (7) the codifi-
cation of canon law. We are currently in the midst of
a reform period. 10

Pope John XXIII initiated a reform of the law
on January 25, 1959 when he announced the
three-part plan for his papacy: (1) a synod for the
diocese of Rome, (2) an ecumenical council, and (3)
a modernization or revision (eggiornamento) of the
Code of Canon Law. He created a Commission for
the revision (actually the recognitio, a rethinking) of
the code in 1963, shortly before his death. Pope
Paul VI set the commission to work telling the

Pope John XXIll initiated a
reform of the law on January 25,
1959 when he announced the
three-part plan for his papacy:
(1) a synod for the diocese of
Rome, (2) an ecumenical
council, and (3) a modernization
or revision (aggiornamento) of
the Code of Canon Law.

members that they were to do more than update
the filty-year old document; they were to reorga-
nize the church’s discipline and to accommodate it
to the teachings of the Second Vatican Council.
They were to reform the Church’s canonical style,
give it a “new way of thinking” (a novus habitus men-
tis), responsive to new needs.
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As one of its first tasks, the commission pre-
pared a set of broad principles to guide its work.
The principles were approved by Pope Paul VI and
the Synod of Bishops in 1967. These principles en-
dure today as valuable guidelines for canonists and
those who work with the law: pastoral tone and pur-
pose; charity as well as justice; fundamental equal-
ity of all believers with power and authority viewed
as service; principle of subsidiarity'!

'To help us understand the relationship be-
tween theology and canon law, it is important to
recognize the relationship of the Second Vatican
Council to the Code of Canon Law. Conscious of
the revision of the Code thatwas to follow their de-
liberations at the conclusion of the Council, the
Council Fathers viewed the Code as an instrument
for implementing the Council, for carrying out the
vision and decisions of the Council. The revised
Code, therefore, was to reflect the theology of the
Council and manifestits spirit, a relationship thatis
often seen in the fonfes or sources of the canons or in
the conciliar language used in the canons. As a
source text for the revised Code, the conciliar
teachings rule and guide the interpretation of the
canons. These revised canons are remarkably faith-
ful to the teachings of the Council which serve as
the framework, the context for understanding and
applying the law.

As a source text for the revised
Code, the conciliar teachings
rule and guide the interpretation
of the canons. These revised
canons are remarkably faithful to
the teachings of the Council
which serve as the framework,

the context for understanding
and applying the law.

An example of this relationship can be seen in
the Code?s provision of a common status for all
members of the Church, arising from baptism (c.
208) and directed toward one’s participation in the

threefold mission of the Church (cc. 211, 216). Re-
sponsibilities and rights of all the faithful are
spelled out in the Code for the first time. The en-
hanced role of lay persons in the mission of the
Church is acknowledged in the Code as it was dur-
ing the Council.

Another example is the relationship of the di-
ocesan bishop to the Holy See. The collegiality of
bishops and the role of the diocesan bishop within
his local church were important aspects of the
teachings of the Council. They are reflected in
many striking ways in the revised Code. For exam-
ple, reflecting Lumen Gentiwm 27, the Code de-
scribes the diocesan bishop as possessing in his dio-
cese all the “ordinary, proper and immediate
power” needed to carry out his pastoral ministry (c.
381). He governs his people as a vicar of Christ, not
as a vicar of the pope. The role of the diocesan
bishop is greatly enhanced. Many restrictions on
his initiative and discretion have been removed
trom the Code, and he is encouraged to apply the
law to his diocese, taking into account local condi-
tions and circumstances, always working within the
framework of the Code and directives from the
Holy See.

We are approaching twenty years since the pro-
mulgation of the revised Code. Some have judged
it to be, on the whole, a success, turning canon law
away from what appeared to be a somewhat lifeless
set of “musts” into an embodiment of a new way of
thinking that holds promise for the pastoral life of
the Church.

Others have been disappointed, disillusioned
or even alienated by instances in which the revised
Code has been used in a way that seems to reflect
the mind-set of an older legalism.

Nowhere has the potential for this disillusion-
ment been greater than in the clashes between law
and theology which have taken place over the last
two decades. For its good order, the Church needsa
stable sense of what it believes. Theology, too, takes
its strength from being firmly rooted in the
Church’s constant teaching. However, theology
also naturally ventures beyond even hallowed ex-
pressions and formulations in its search for more
adequate ways to describe the unfathomable mys-
teries of God. What is the role of law in reining in
this search, if it seems that it may disturb the
Church’s need for stability and good order?
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This question is as old as the New Testament;
but the modern era has given it new aspects with
the emphasis now placed on expenrtise, the value of
independent research, the right to free expression,
and the need for authority to put in place proce-
dures which transparently protect the rights of the
individual. The Second Vatican Council, the re-
vised Code, and various declarations and decrees
since the promulgation of the revised Code have
tried to deal with this thorny issue without resolv-
ing the matter entirely.

Theology and canon law are, then, distinct en-
tities in the Church which even can be said to have
an inherent potential for tension between them, yet
they are organically united: theology as the fruit of
faith seeking understanding; canon law as the re-
sult of faith seeking decisions and actions.'® The
conceptual world of understanding about God and
his saving deeds (theology) converges with the de-
cisive world of action (canon law) around the issue
of values. It is here that theology provides the com-
munity with the overall vision and definition of
Christian values, while canon law provides the
norms of action for the acquisition of those values
which foster the life of the community for the com-
mon good.!® The system of laws must be closely
linked to a structure of values, either to a specific
value, such as life, or to the value of good order in
the community, such as the procedures for the pro-
tection of individual rights. If law is not connected
to a value, it can become an obstacle rather than an
opportunity within the community.l4

Since faith continues to seek understanding,
so, too, the inquiry into Christian mysteries must
not cease. As long as there are knowledgeable, re-
sponsible men and women who seek to understand
their faith, we will continue to be concerned about

knowledge of God and his salvific plan. As long as
the faithful continue to receive God’s gifts and con-
template God’s mysteries, we will continue to seek
structures and norms of action to order the public
life of the faith community.

Notes

1 John Paul II, apostolic constitution, Sacrae
Disciplina Leges, New English translation in Code of
Canon Law: Latin-English Edition (Washington DC:
CLSA, 1998) xxx.

Ibid. xxxi.

Not all the laws of the Church are contained in

the Code of Canon Law. Some are outside the

Code such as liturgical laws and some contained

in the Code are not strictly speaking legal rules.

4 Ladislas M. Orsy, 8.]., Theology and Canon Law:

New Horizons for Legislation and Interpretation

(Collegeville, MN: Liturgical Press, 1992) 103.

Ladistas M. Orsy, S.J., “Theology and Canon

Law,” (hereafter Commentary) in John Beal, et al,,

The New Commentary on the Code of Canon Law

(Mahwah, NJ: Paulist Press, 2000) 2.

6 See Richard J. Sklba, “Law in Service to the

Gospel,” Origins 30:20 (October 26, 2000) 309.

Ibid. 8.

Op.cit. Sacrae Discipling Leges, XXIX-XXX.

See James A. Coriden, An Introduction to Canon

Law (Mahwah, NJ: Paulist Press, 1991) 5-6.

10 For a brief description of the history of Canon
Law, see Coriden, op. cit., 9-29.

11 For a listing of the principles, see “Preface to the
Latin Fdition,” in Code of Canon Law: Latin-English
Edition, New English Translation, (Mahwah, NJ:
Paulist Press, 1998) xxxvi-vii.

12 Op. cit. Orsy, Theology and Canon Law: New
Horizons, 164.

13 1Ibid. 103.

14 Op. cit. Orsy, Commentary, 8.
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Law and Llfe in the Chmstlan Scrlpmres

Ma,'ry Rose Bumpus R S M

X 7 hat do we think of
IR/ when we think of
7 “law”? Do we immedi-
ately conjure up images of police
pulling us over and handing us a
ticket for speeding? Or dowe see
Detective Brisco from TV'’s Law
& Order hovering over a victdm
trying to find clues as to the per-
petrator of the crime? Maybe we
have images of U.S. Supreme
Court justices pelting lawyers
with questions in order to deter-
mine the validity of a lower
court’s decision. Perhaps we
think of parents who kept reiter-
ating that they were going to “lay
down the law” with its usual
meaning that some punishiment
was soon to follow.

Itcould be that our thoughts
first wander to the customs and
guides that regulated daily reli-
gious life for many years. Maybe
we are struck by lingering feel-
mgs about a time without certain

freedoms or with undue con-

straints. On the other hand, per-
haps we are drawn to ponder
how the different manifestations
of our constitutions have sup-

ported and fostered our life
together in mercy.

When we think of “law” in
relationship to the Christian
scriptures, what comes to mind?
Do we immediately think of the
Ten Commandments? Or the
myriad laws of the Levitical pu-
rity codes? Maybe we think of sin
and old catechism pictures of
black marks on white milk bot-
tles. Some of us may not be able
to think of law without thinking
about obedience, while others
think first about commitment or
covenant. Some of us may hear
the refrain from Paul’s letter to
the Corinthians: “for the letter
kills, but the Spirit gives life.”
Others recall the New Testa-
ment’s assertion that there are
two great commandments—love
of God and love of neighbor.

Like most ofyou, 1 imagine, [
come to any conversation or re-
flection about “law” with life ex-
periences that give images, feel-
ings, and shape to my present
understanding of it. These expe-
riences also predispose me to be
a more or less active, a more or

Some of us may not be able to think of law
without thinking about obedience, while
others think first about commitment or

covenant.

less receptive, conversation part-
ner in any dialogue about law, no
matter what the arena. On this
account, I begin by telling you a
bit about myself. For many years,
I pictured the law as something
completely outside myself, some-
thing that was imposed upon me
by others, and something that all
the people that really mattered to
me expected me to obey. Over
time, this perspective became
less than helpful, sometimes inju-
rious, and it did not allow me to
become the person God was in-
viting me to be, It was a picture
that needed changing.

The first change in the pic-
ture came as aresult of a New Tes-
tament studies course. In this
class, I discovered that there are
three New lestament Greek
words that are typically translated
into English as “obedience.”

Two of the three bear little,
ifany, resemblance to my picture
of law/obedience. One of these is
the Greek verb eisakouo, which
literally means “to hear and an-
swer” (like the Latin obaudire, to
hear and respond). Another, the
Greek verb peithe, means to per-
suade or convince and is indica-
tive of a relationship of “trust” or
“confidence.”! These two terms
suggested to me an altogether
different view of the law/obedi-
ence dynamic. From a biblical
perspective, the law/obedience
dynamic is about hearing and
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responding. It is related to in-
teriority, to authenticity, to a
faith stance. 1t invites rather
than commands response, and it
invites a response that is authen-
tic. It is rooted in relationship.
As 1 began- to understand this
more deeply, my picture began
to change. The law is no longer
something that is completely ex-
terior to me, and I experience
myself as one who Is invited
rather than expected or com-
manded to respond.

I won’t take you on the rest
of my journey at this point. You
will no doubt see further
glimpses of it in the remainder
of this article. I have spoken
about this, however, as a way of
inviting each of us to consider
what our present understanding
of the “law” is and to allow our-
selves to enter into a potentially
new world as we explore further
the nature and purpose of the
law in biblical texts. What [ hope
to do in these few pages is to of-
fer some comments for our re-
flection about the law/covenant
relationship, about the purpose
or intent of the law, and about
the relationship between the
Mosaic law and the “new law” of
Christ. I will do this by examin-
ing specific biblical texts. Since
my own studies have focused
upon spirituality and the New
Testament, most of these reflec-
tions will concentrate upon New
Testament texts. But I must be-
gin at the beginning.

The Decalogue: A Way of
Holiness and Justice

Early Christians gave the name
Pentateuch to the first five books
of the Bible. The term is derived

from the Greek and means “five
rolls” or “hooks.” In the Jewish
tradition, however, the first five
books of the Bible are given the
name Torah, often called the
Law. The Torah played a particu-
larly significant role in the resto-
ration of the Jewish community
after the exile. It reminded the
Israelites of their connection to
Moses and the Covenant rela-
tionship, and it presented basic
guidelines for the restructuring
of the Jewish way of life. As a re-
sult, this collection of five books
came to be known as the Mosaic
Law.? In the New Testament, the
Greek term nomos, or “law,” ordi-
narily refers to the whole of the
Mosaic Law.

and Christian traditions, and
within Western culture as a whole.,
The Decalogue represents the ba-
sic stipulations of God’s Covenant
with Israel, and it gives “tone and
spiit” to the other collections of
laws.? Some scholars consider the
Decalogue to be a “highly sophis-
ticated attempt to summarize the
basic postulates of Israelite law.”®
In fact, the Decalogue provides us
with a sense of how the relation-
ship between God and the people
of Israel is structured, and it gives
us a glimpse of the purpose and
meaning of the law in the Old
Testament.

There are two basic accounts
or versions of the Ten Comimand-
ments found in the Pentateuch:

The Decalogue represents the basic
stipulations of God’s Covenant with Israel,
and it gives “tone and spirit” to the other
collections of laws.

Within the Mosaic Law, there
are several distinct collections of
laws: “The Book of the Covenant”
(Fxod 20:22-23:19), the Deutero-
nomic “Book of the Law” (Deut
12-26), and “"The Holiness Code”
{Lev 17-26). These codes contain
most of the formally stated laws of
the Old Testament.® However,
other judicial narratives and
speeches, as well as cultic regula-
tions, may be found throughout
the books of the Old Testament.*
The Decalogue, or in common
parlance the 'len Command-
ments (Exod 20:1-17 and Deut
5:6-21), is not generally included
under the rubric of “collections of
laws” because of its unique status
within the Bible, within the Jewish

Exod 20:1-17, an account that oc-
curs at the beginning of the collec-
tion of laws known as “The Book
of the Covenant,” and Deut
5:6-21. Scholars and others have
long noted that the list of Cove-
nant stipulations in both accounts
may be divided into two basic
parts. The first commandments
(in Catholic numbering, the first
three) deal specifically with the
community’s relationship with
God while the remaining com-
mandments (the last seven) deal
with relationships among persons
and communities of persons. Re-
cently, howevey; scholars have be-
gun to suggest that the third com-
mandment, “Observe the sabbath
and keep it holy,” constitutes the




Bumpus: Law and Life in the Chrislian Scriptures

center or heart of the Decalogue.
As we shall see, in Deuteronomy
the sabbath command points to-
ward what follows it, 1.e., toward
the commandments that struc-
ture just and peaceful relation-
ships among all persons. In the
Exodus version, the sabbath com-
mand points toward what goes be-
fore it, i.e., toward the first com-
mandments and the imitation of
God’s holiness.”

In the version of the Ten
Commandments found in Deu-
teronomy 5, the Israelites are
commanded to “Observe the
Sabbath and keep it holy” so that
slaves and other workers, “resi-
dent aliens,” family members
and animals, might “rest as well
as you.” “Remember,” says God,
“that you were a slave in the land

labors and from potentially op-
pressive power structures is a
matter of justice—"Observe the
Sabbath day” so that your work-
ers “may rest as well as you.”
Keeping the Sabbath day, then,
sustains and protects just rela-
tionships, an act that leads to
peace. This interpretation of the
commandment points toward all
the commandments that follow
which have to do with right rela-
tionships among persons.

As presented in Deuteron-
omy, the command to keep the
Sabbath day is also religiously
motivated and directly related to
Israclite identity. 'The people of
Israel know themselves as once
enslaved, and “one who has been
a slave himself will not easily de-
prive his workers of the seventh

The author of Deuteronomy invites the
people of Israel to remember their history
and to act out of their own self-identity as
motivation for observing and keeping the

sabbath day. Such observance allows God'’s
love to be effective and the Covenant with
God to remain a living Covenant.

of Egypt, and the Lord your God
brought you out from there with a
mighty hand and an outstretched
arm, therefore, the Lord your
God commanded you to keep the
Sabbath day.”® In this account,
the emphasis of the command
falls on keeping the Sabbath day,
an emphasis that has social as
well as religious motives and cor-
sequences. In the first instance,
granting workers rest from their

day as a day of rest.”” The people
of Israel also know what it means
to be freed by God from the
hands of oppressors. Hence, they
are to rest, and to provide respite
and freedom from labor on the
Sabbath, not just as a reminder of
their history, but in a manmner like
the God who continually delivers
and liberates them. The author
of Deuteronomy invites the peo-
ple of Israel to remember their

history and to act out of their own
self-identity as motivation for ob-
serving and keeping the sabbath
day. Such observance allows
God’s love to be effective and the
Covenant with God to remain a
living Covenant.

In a second version of the
Ten Commandments found in
Exodus 20, the Israelites are once
again commanded to “Remem-
ber the Sabbath day, and keep it
holy.” Butin this version the com-
mand is followed by words that
echo the priestly account of cre-
ation in Gen 2:2-3. “For in six
days the Lord made heaven and
earth, the sea, and all that is in
them, but rested the seventh day;
therefore the Lord blessed the
sabbath and consecrated it”
(Exod 20:11). In this version of
the command, the Israelites are
reminded that the rhythm of
sabbath/work, work/sabbath, “is
the divine rhythm of the created
universe. Participating in this
rhythm becomes a means of par-
ticipating in the very life of
God.”!? The emphasis in this
version of the commandment is
on keeping the Sabbath hofy. It
points toward the command-
ments that precede it inviting the
people of Israel to “be holy as the
Lord your God is holy.”

This participation. in the
very life/holiness of God is fur-
ther delineated in The Book of
the Covenant which follows the
Decalogue in Exodus. One of the
repeated emphases or patterns
in this collection of laws has to do
with the treatment of persons
who are poor:

You shall not wrong or oppress

a resident alien, for you were

aliens in the land of Egypt. You

shall not abuse any widow or
orphan. (Exod 22:21-22)
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If you lend money to my peo-
ple, to the poor among you,
you shall not deal with them as
a creditor; you shall not exact
interest from them. If you take
your neighbor’s cloak in pawn,
you shall restore it before the
sun goes down; for it may be
your neighbor’s only clothing
to use as cover; i1 what else
shall that person sleep? And if
your neighbor cries out to me,
I will listen, for I am compassion-
ate (Exod 22:25-27; emphasis
added).

You shall not pervert the jus-
tice due to your poor in their
kawsuits (Exod 23:6).

For six years you shall sow your
land and gather in its yield; but
the seventh year you shall let it
rest and lie fallow, so that the
poor of your people may eat;
and what they leave the wild
animals may eat (Exod
23:10-11).

These laws suggest that persons
who are poor are to be treated as
God's holiness would dictate,
i.e., with a listening heart and
with compassion. “T will listen,
for I am compassionate,” says
the God of the book of Exodus
(Exod 22:27). In the view of the
author of Exodus, then, the
command to keep the sabbath
holy is an invitation to partici-
pate in the very holiness of God,
a holiness that evidences itself in
compassionate mercy (Exod
22:20-27).

‘These differing accounts
and interpretations of the law of
the sabbath reveal a number of
things. First, they exemplify the
fact that the law was not read or
interpreted in an absolute sense.
Rather, the law was understood
and interpreted within particu-
ar historical and social contexts
and in view of particular rela-
tionships. The law, then, was not

a static reality but a dynamic and
changing one. Second, though
the law was interpreted differ-
ently in differing contexts, the
purpose of the law remained the
same—to provide a structure, a
means, for maintaining the cov-
enant relationship between God
and the people of Israel and for
effecting the holiness and justice
of God amongst all. 'This was the
basic intent of the Law. Finally,
and consequently, it is important
to note that the meaning of
“law” for the ancient Jewish peo-
ple was very expansive. The Law
was much more than specific
regulations. The Law was a way
of life. It was God’s Way.

The New Testament and the
Mosaic Law

When we turn o New Testament
texts, the question of how the law
is presented and understood is
varied and complex. At times,
New Testament texts suggest
that there 1s great continuity be-
tween the Mosaic Law and the
advent of the New Covenant es-
poused in the person and teach-
ing of Jesus Christ.

At other times, the opposite
seems true. For example, what
are we to make of Paul’s indict-
ment to the Galatians that “all
who rely on the works of the law
are under a curse” (3:10)? What

does it mean to speak about Jesus
as the fulfllment of the law, as
Matthew does (5:17), or to assert
that “the Sabbath was made for
humankind and not humankind
for the Sabbath” as Mark sug-
gests (2:27). While it is beyond
the scope of this article to deal
with the many ways that the ques-
tion of the law is addressed in the
books of the New Testament, we
will briefly examine two texts that
present differing perspectives:
Paul’s letter to the Galatians and
the Gospel of Luke.

Paul and the Galatians: The
Mosaic Law or the Gospel of
Christ?

Sometime between 50-55 C.E.,
Paul wrote and sent a “Letter to
the Galatians,” i.e., to members
of a group of house churches
that existed in the region of Asia
Minor. Paul was the first person
to proclaim the gospel of Christ
to the Galatians. As aresult of his
proclamation, many Gentiles of
this region heard and accepted
the message of the gospel, were
gifted with faith and baptized,
and came to experience a new
freedom as sons and daughters
of God (Gal 3:26; 4:6-7). Paul,
then, had a very significant rela-
tionship with the members of
these house churches.

At times, New Testament texts suggest that
there is great continuity between the Mosaic
Law and the advent of the New Covenant
espoused in the person and teaching of
Jesus Christ.
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As a pastor and itinerant
preacher, Paul moved about
from region to region proclaim-
ing the good news of Jesus
Christ. When Paul left a given
community, he would often re-
ceive word about the Christian
life of that community (1 Cor
1:11} and he responded and
communicated with such com-
munities by letter. These letters
were then read aloud or pro-
claimed to the various house
churches in the region.

Second, a group of Jewish-
Christian missionaries, some-
times relerred to as Judaizers,
had arrived in Galatia and were,
according to Paul, preaching “a
different gospel” (Gal 1:6). These
Jewish-Christian ~ missionaries
proclaimed belief in Jesus Christ
but also insisted that circumci-
sion and observance of the Torah
were necessary for salvation, The
young church community, out of
its desire to protect itself from the
barmful effects of sin and the

Paul was convinced that salvation was
granted through faith in Jesus Christ who
died and rose so that humanity might be

reconciled with God and empowered to live
in right relationship. It was not obtained by
observance of the Law.

After leaving the territory of
Galatia to proclaim the gospel to
others, Paul received word that
the Galatian church communities
were about to give up their new
freedom in Christ (Gal 4:11; 5:1).
We get some sense from Pauls
letter of two factors that were in-
fluencing the Galatians in this re-
gard!! The Galatians under-
stood that one aspect of their new
life in Christ was “freedom from”
the power of sin. They were sur-
prised then when some members
of the fledgling community were
committing sinful acts (Gal
6:1).12 They experienced thisasa
threat to their newly won free-
dom, and they began to ask how
they could protect their new “life
in the Spirit” in the midst of such
transgression.

need for security in this regard,
looked to what seemed to be the
surest way to unity and order, i.e.,
the faithful observance of the
Torah-—the Law.!® This is not
difficult to understand. The Law
would provide a structure for
daily life. It would tell the
Galatians what to do and not to
do.'* There was no denial of Je-
sus Christ involved in the accep-
tance of the Torah, or so it
seemed. So the Galatians began
to doubt the validity of the gospel
as preached by Paul, and they be-
gan to look to the Torah and cir-
cumcision as the “best way to pro-
tect the Christian life.”1

Paul, on the other hand, saw
the Judaizing Christian mission-
aries as a threat to both the iden-
tity and the unity of the fledgling

Christian community. At the tme
when Paul wrote his letter to the
Galatians, there had already been
significant controversy in the
church over Jewish food laws. In
Gal 2:12, Paul tells the story of Pe-
ter’s visit to Antioch, and he de-
scribes how Peter separated him-
self from table-fellowship with
gentile Christians over such laws.
Hence, observance of the Law
had already divided Jewish Chris-
tians from gentile Christians.
Paul was convinced that sal-
vation was granted through faith
in Jesus Christ who died and
rose so that humanity might be
reconciled with God and em-
powered to live in right relation-
ship. It was not obtained by ob-
servance of the Law. To suggest
to new gentile converts that the
Torah and circumcision were
necessary for their “new life in
the Spirit” was contrary to Paul’s
understanding of the Christian
community’s primary identity
and was in opposition to “the
unity of all believers in Christ.”
In the letter to the Galatians,
then, Paul makes a number of
statements about the Law. First,
he asserts that the gift of “new life
in the Spirit” did not come to the
Galatian community via works of
the Law, it came through faith
(3:1-5). He points out that Abra-
ham was made righteous
through faith, and it is this same
blessing that is handed on to the
Gentiles through Jesus Christ
(3:6-9). Paul cites scripture to
make this point. Second, Paul ar-
gues that the Law is a curse.
Those who accept the Law are
under a curse to persevere in do-
ing everything that is written in
the book of the Law. Third, Paul
states that the Law is inferior to
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the covenant promises God
made to Abraham. Here again
Paul makes his claim based on the
scriptures (3:17-19). Fourth, Paul
asserts that the Law is connected
with sin. This statement is proba-
bly best explained in Paul’s letter
to the Romans (3:20 and 7:7-8).
In that letter, Paul suggests that
the Law demonstrated to hu-
manity just what sin is, and
hence, it served to specify trans-
gressions (3:19). Finally, Paul
states that the Law was given by
God to be the custodian until Je-
sus Christ was revealed. In other
words, the Law was the discipli-
narian, the monitor who stood
guard until such time as faith in
Christ became possible.

As Paul sees it, then, by ac-
cepting circumcision and obedi-
ence to the Torah, the Galatians
were in danger of losing the very
freedom they had found in their
new life in Christ.

For freedom Christ has set us
free. Stand firm, therefore, and
do not submit again to a yoke
of slavery.

Listen! I, Paul, am telling you
that if you let yourselves be cir-
cumcised, Christ will be of no
benefit to you. Once again 1
testify to every man who lets
himself be circumcised that he
is obliged to obey the entire
law. You who want to be justi-
fied by the law have cut your-
selves off from Christ; you have
tallen away from grace. For
through the Spirit, by faith, we
eagerly wait for the hope of
righteousness. For in Christ Je-
sus neither circumcision nor
uncircumecision counts for any-
thing; the only thing that
counts is faith  working
through love (Gal 5:1-6)

In this passage and the text that
follows, Paul contrasts the free-

dom of life lived in the power of
the Spirit with the slavery of life
burdened by law, sin, or death,
According to Paul, prior to the
death and resurrection of Jesus
Christ, humanity and all of cre-
ation lived under the elemental
powers, under sin, or under the
Law. Being bound to sin resulted
in idolatry, enmity, strife, self-
ishness, dissension, and the like.
All are clearly divisive of Chris-
tian community (5:19-20).

should restore such a one in a
spirit of gentleness. Take care
that you yourselves are not
tempted. Bear one another’s
burdens, and in this way you
will fulfill the law of Christ
(6:1-2).

The law of Christ, 1.e., love of
neighbor, is a reconciling, re-
storative love, a way of love that
befits those who have received
the Spirit. In terms of the other,
it means that if one 1s a wrong-
doer, this one needs to be re-

For Paul, love is a mutual and reciprocal act.
Human beings cannot exist without one
another in that all persons need to love and
be loved, to empower and to be empowered.

“Life according to the
Spirit,” however, is a life of “free-
dom from” the Law, sin, and
death and a life of “freedom for”
love. Paul speaks about the con-
stitutive and integral relation-
ship between freedom and love
in Gal 5:13-14,

Foryouwere called to freedom,
brothers and sisters; only do
not use your freedom as an op-
portunity for self-indulgence,
but through love become
slaves to one another. For the
whole law is summed up in a
single commandment, “You
shall love your neighbor as
yourself.”

Paul concretely describes the re-
ality of this “law of love” in re-
sponse to the Galatian concern
about how to deal with members
of the community who are seen
as transgressors.

My friends, it anyone is de-

tected in a transgression, you

who have received the Spirit

stored and reconciled with the
community in a gentle way. At
the same time, members of the
community are to take care lest
they too be tempted. The temp-
tation to self-righteousness and
arrogance in regard to the
wrongdoer is always great in the
human community. In addition,
this attitude, which places one in
the position of judge or prosecu-
tor, can do more harm in the
community than the act of
wrongdoing itself.16 The way in
which the Jaw of Christ is prop-
erly observed is by “bearing one
another’s burdens.”

It is only at this point in
Paul’s argument that we get a
clear picture of what Paul was
suggesting earlier when he
stated that freedom has to do
with becoming “slaves to one an-
other through love.”!” For Paul,
love is a mutual and reciprocal
act. Human beings cannot exist
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without one another in that all
persons need to love and be
loved, to empower and to be em-
powered. It is also true that for
Paul, freedom “was essentially a
property of the community, and
its reality was conditioned by the
vitality of the community.”18 In
this light, each member of the
community bears gifts that are
given for the upbuilding of the
body, and every member of the
community brings human fail-
ures, weakness, and sinfulness.
Because personal identity is con-
stituted, in part, by membership

recognizes the presence and
power of God in its midst and
gives thanks. There are also mo-
ments and times when the com-
munity’s life of freedom and love
is in some way incomplete. The
Galatians experienced this when
they first came to recognize and
acknowledge their own sinful-
ness. But hope draws the com-
munity forward and helps to give
shape to the future. Hope em-
powers the Christian community
to imagine new responses of love
in differing historical situations.
Thus hope makes a contribution

Because personal identity is constituted, in
part, by membership in the community, and
the community’s vitality is dependent upon
the membership, it is only in the sharing of
~one another’s burdens that the community
can fulfill the law of Christ.

in the community, and the com-
munity’s vitality is dependent
upon the membership, it is only
in the sharing of one another’s
burdens that the community can
fulfill the law of Christ. In such
sharing, the Christtan commu-
nity exists as the reconciling, lib-
erating presence of Christ in the
world.

Christian communities al-
ways live in the tension that is cre-
ated between that which has al-
ready been accomplished and
that which is not yet. There are
moments and times in the life of
the Christian community when
the community experiences au-
thentic freedom and love. In
these moments, the community

to our freedom. ¥or Paul the
guarantor of hope is the death
and resurrection of Jesus Christ—
an event of self-giving love. It is
the power of the love of Christ
that ultimately overcame sin,
death, and law, offered God’s
freedom to the human commu-
nity, and ushered in the age of life
according to the Spirit.

In Paul’'s letter to the
Galatians, the Mosaic Law con-
tinues to function as authoritative
scripture. In addition, certain
texts such as the Abraham narra-
tive and the Decalogue “continue
to offer guidance for the Chris-
tian community, but they are in-
terpreted through the lens of the
gospel.”19

Luke: Fidelity to God’s
Purpose and Saving Grace

While Paul implies that “Christ”
and “Law” are mutually exclusive
alternatives for members of the
Christian community in some
pasages in Galatians, Luke por-
trays a different picture. In part,
this is because Luke-Acts was
written some thirty or more years
after Paul’s letter to the Galatians
(80-85 CE), and, unlike Paul’s let-
ters, it is not written as a “re-
sponse to a specific or local cri-
sis.” The Gospel of Luke was
most probably written for Chuis-
tians who were Greek speaking
and who had enough knowledge
of the Jewish scriptures, 1.e., the
Greek version known as the Sep-
tuagint, that they could respond
to Luke’s many illusions to bibli-
cal passages.?’ The author of
Luke-Acts is not overtly con-
cerned, as was Paul, to establish
the identity and unity of Chris-
tian communities. In fact, in the
famous prologue of the Gospel,
the author of Luke-Acts speaks of
the purpose of the Gospel in the
following way. “I too decided, af-
ter investigating everything care-
fully from the very first, to write
an orderly account for you, most
excellent Theophilus, so that you
may know the truth concerning
the things about which you have
been instructed” (1:3—4). This in-
troduction suggests that the au-
thor of Luke is writing for a more
general audience and purpose
and that Luke-Acts is occasioned
by the natural development of
the Christian movement itself.?!

Luke-Acts is a unified story
about the fulfillment of God’s
ancient purpose—-“to bring sal-
vation in all its fullness to all
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people.”?? While Luke narrates
“the events that have been ful-
filled among us,” the “proper”
beginning of the story is in the
past, in the redemptive purposes
of God as set forth in the Septua-
gint. “Luke 1s not introducing a
new story, but continuing an old
one . ..” Situating the advent of
Jesus within the ongoing story of
God’s gracious activity in human
history, Luke presents it as “one
divine story.”?? It is within this
context that law and human re-
sponse to law in the Gospel of
Luke are best understood.

From the very beginning of
Luke’s Gospel, in the telling of
the birth narratives, the validity
of the law is simply assumed.24
Persons are presented as re-
sponding faithfully to the law in
its broadest sense, i.e., as the will
of God, and in the more narrow
sense of law as custom. Zechariah
and Elizabeth are described as
“righteous before God, living
blamelessly according to all the
commandments and regulations
of the Lord” (1:6). Their story is
enacted in the context of the Jew-
ish temple where Zecharizh “was
serving as a priest before God.”
(1:8-9) Later on, Zechariah and
Elizabeth faithfully respond to
Gabriel’s instruction to name
their child “John,” and they have
him circumcised as a sign of fidel-
ity to the covenant made between
God and Abraham.

In the story of the presenta-
tion of Jesus in the temple, we
are shown in narrative fashion
the piety or holiness of Jesus’
family exhibited in faithful re-
sponse to God by acting in accor-
dance with the law. They circum-
cise Jesus on the eighth day; they
give him the name commanded

by Gabriel; they go to the temple
for the rite of purification “ac-
cording to the Law of Moses.”
They present Jesus to the Lord
(“as it is written in the law of the
Lord”); they offer a sacrifice “ac-
cording to what is stated in the
law of the Lord” (2:21-24). Sim-
eon is described as righteous
and devout, one upon whom the
Holy Spirit rests, and one who is
guided by the Holy Spirit
(2:25-26). Anna is described as a
prophet, one who worshipped in
the temple “with fasting and
prayer day and night.” In these
accounts, keeping the Law is
connected with the presence of
the Spirit and ultimately with

centrality of the Law, etc., are ad-
dressed by Luke later in the
Gospel. There are four accounts
of disputes over the Sabbath law
narrated in the Gospel: Luke
6:1-b; 6:6-11; 13:10-17; and
14:1-6. In the first account,
6:1-5, Luke narrates the story of
the disciples plucking grain,
rubbing it in their hands, and
eating it on the Sabbath. This is
immediately followed by the
story of Jesus healing the man
with the withered hand, again on
the Sabbath (6:6-11). In both
narratives, the scribes and Phar-
isees question whether or not the
action of the disciples and the
action of Jesus are lawful?

While the validity of the Law is generally
assumed by Luke, questions about who
interprets the Law correctly, how the Law is
to be read, what constitutes the centrality of
the Law, etc., are addressed by Luke later in
the Gospel.

God’s divine purpose as pro-
claimed in the prophetic utter-
ances of Simeon and Anna about
the child Jesus. He is the antici-
pated consolation of Israel, a
light for the gentiles, God’s sal-
vation for all. Keeping the law is
obviously important in this ac-
count, but behind the keeping of
the law stands God’s purpose, a
purpose that unfolds as the gos-
pel story is told,

While the validity of the Law
is generally assumed by Luke,
questions about who interprets
the Law correctly, how the Law is
to be read, what constitutes the

Let us look more closely at
the story of the disciples picking
grain on the Sabbath. In Joel
Green’s Commentary on the
Gospel of Luke, he notes that
Old Testament sabbath law did
not specifically prohibit the
plucking of grain on the Sab-
bath. Rather, it prohibited har-
vesting and winnowing it.%% This
narrative, then, raises the ques-
tion of the Pharisaic interpreta-

" tion of the Sabbath law. When

the Pharisees question the legal-
ity of picking grain on the Sab-
bath, Jesus first responds with
the words, “Have you not read
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..?” This formulaic expression
suggests that his questioners
have indeed read, but they “have
not understood the real mean-
ing” of the scriptures.?® “Have
you not read what David did
when he and his companions
were hungry? He entered the
house of God and took and ate
the bread of the Presence, which
it is not lawful for anyone but the
priests to eat, and gave some (o
his companions” (6:3—4)? Jesus

heal on the sabbath only in life
-threatening situations. A per-
son with awithered hand did not
present such a life-threatening
case.?¥ So Jesus raises the ques-
tion: “Is it lawful to do good or to
do harm on the Sabbath, to save
life or to destroy it?” He invites
the man to stretch out his hand,
and his hand is restored.
Throughout the Gospel, Jesus is
portrayed as faithfully respond-
ing to God’s purpose. In this

Jesus interprets the biblical story about
David in an authoritative way. In so doing,
he makes the claim that he, not the scribes
and Pharisees, understands the true
meaning of the scriptures.

ends this response by asserting,
“The Son of Man is lord of the
sabbath” (6:5). Two things hap-
pen in this account. First, Jesus
interprets the biblical story
about David in an authoritative
way. In so doing, he makes the
claim that he, not the scribes and
Pharisees, understands the true
meaning of the scriptures. Sec-
ond, as lord of the Sabbath, it is
Jesus who is authorized to deter-
mine what is or is not appropri-
ate on the Sabbath.?7 In this ac-
count, then, the Torah has
authority only insofar as it is in-
terpreted by Jesus.?

In the second story, Jesus
acts on the authority he claims as
“lord of the Sabbath.” He de-
cides what 1s lawful and deter-
mines what kind of activity is ap-
propriate for the Sabbath. In the
first century CE, it was proper to

narrative, Jesus makes it clear
that Sabbath observance is not
the criterion for determining
who is and who is not faithful to
God’s will. Rather, fidelity to
God’s design is determined by
whether or not one participates
in the divine purpose for hu-
mankind, Healing and saving
life—restoring human beings to
“their integrity as part of God’s
creation,” this is God’s purpose
and the ultimate significance of
the Sabbath command.3?

Luke’s understanding of the
intent of the Law, its import, and
its relationship to God’s purpose
is directly addressed in a dialogue
between Jesus and a lawyer that
includes the parable of the Good
Samaritan. The dialogue begins
when a lawyer (a scribe in Jewish
categories) stands up to test Jesus
and poses a question to him.

“Teacher, what must I do to in-
herit eternal life” (10:25)? Jesus
responds to the lawyer’s question
in a way that acknowledges the
significance of the Mosaic Law as
well as the lawyer’s position and
expertise in the Law. “What is
written in the law? What do you
read there” (10:26)? The lawyer’s
response bhased upon Deut 6:5
and Lev 19:18 is phrased suc-
cinctly and in terms of a single
command. “You shall love the
Lord your God with all your heart,
and with all your soul, and with all
your strength, and with all your
mind; and your neighbor as your-
self” (10:27). Jesus affirms the
lawyer’s response and points out
that the two agree about what one
is to do in order to obtain eternal
life. He adds: “Do this, and you
will live” (10:28). In this part of
the episode, the Law has a num-
bher of functions. First, the Law
serves as guide and source of wis-
dom for the lawyer’s question.
Second, the Law establishes and
explicates a way of life, i.e., love of
God and love of neighbor. Finally,
the Law points toward its ultimate
end—eternal life.

In the next section of this
passage, the ultimate intent of
the Law is concretely portrayed.
But “wanting to justify himself,”
the lawyer asks Jesus: “And who is
my neighbor?” The lawyer is now
characterized as someone who
wants to assert himsell and his
own status rather than welcom-
ing the response of Jesus and
treating him as neighbor. The
question itself, however, is not an
unusual one. Who constitutes the
neighbor was an issue that was
debated at the time of Jesus. Je-
sus responds to the question in
the form of a parabolic narrative.
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It is not possible within the scope
of this discussion to give a full ex-
plication of the parable of the
Good Samaritan. Suffice it to say
that a Samaritan comes to the aid
of an unidentified person in
need-—a man in a ditch, left hall
dead and naked, without any sign
of position or social status or na-
tionality. It was a Samaritan, an
outsider and a considered en-
emy, who, unlike the priest and
Levite, stopped to give assistance
to the person in need. The Sa-
maritan sees the man, is moved
with compassion, goes to him, and re-
stoves him to health.

In Luke 7:11-17, the same
pattern is exhibited by Jesus. Je-
sus sees the widow who is about to
bury her only son. He has compas-
sion for her, comes forward, touches
the bier, and restores the young
man to life. This same pattern is
repeated in Luke 15:11-32 as the
father responds to the prodigal
son. In the Gospel of Luke, this is
the way God visits the people.
God sees, is moved with compas-
sion, responds, and acts. God
does so for the purpose of heal-
ing, restoring, reconciling, and
giving life.

Jesus concludes the telling
of the parable by asking the law-
yer: “Which of these three {the
priest, the Levite, the Samari-
tan], do you think, was a neigh-
bor to the man who fell into the
hands of robbers” (10:36)? The
lawyer replied: “The one who
showed him mercy.” Jesus says:
“Go and do likewise” (10:37).
There is a subtle shift in this par-
able where “the neighbor be-
comes the subject rather than
the object of acts of love.”31 Jesus
makes it clear that the lawyer was
to act as neighbor toward all

The Law guides, directs, orients us toward
right relationship with God and others. It is
intended to direct us toward the life of God.
It gives concrete expression to signs of this
life; i.e., love, compassion, justice, and
holiness.

persons regardless of their social
position or nationality. This final
response of Jesus answers the
lawyer’s initial question: “What
must I do to inherit eternal life?”
The parable functions to expli-
cate what it means to “do” this-—
to do the word, to respond faith-
fully to God’s purpose, to inherit
eternal life. Throughout Luke’s
Gospel, Jesusis the one who fully
understands and interprets the
law, in light of God’s purpose,
and lives the law of love in word
and in deed in all its fullness. In
the Gospel of Luke, the Mosaic
Law pomts toward its ultimate
fulfillment in Jesus Christ who is
the final interpreter, arbiter, and
exemplar of the Law—the One
who responds always in fidelity
to God’s divine purpose. As such,
Jesus embodies God’s life of
compassionate mercy, and in so
doing, he invites all to partici-
pate in the healing, restoring,
and reconciling life of God.

It 1s time now to pause in
these reflections on “law” in the
Christian scriptures. As you can
see the issues surrounding the no-
tion of “law” are multiple and var-
ied, and the biblical texts leave
many unanswered questions. Yet
there are some commonalities
among the texts we have endeav-
ored to explore. Positively or neg-

atively viewed, the Lawisscen asa
way of life. It guides, directs, ori-
ents us toward right relationship
with God and others. It is in-
tended to direct us toward the life
of God. It gives concrete expres-
sion to signs of this life; i.e., love,
compassion, justice, and holiness.
It provides the structure by which
our primary covenant relation-
ship with God is sustained and
supported. The Law is always in-
terpreted. It i1s a dynamic and
changing reality. For Christians,
the Law is always viewed through
the life, death, and resurrection of
Jesus Christ who is the ultimate
fulfillment of the Law as well as
the final arbiter and interpreter of
the Law. The Law speaks to vs of
God’s purpose, God’s will, God’s
desire for our life and wholeness.
Perhaps the Psalmist best sums up
the biblical understanding ot Law.
The law of the Lord is perfect,
reviving the soul;
the decrees of the Lord are
sure, making wise the simple;
the precepts of the Lord are
right, rejoicing the heart,
the commandment of the Lord
is cleay, enlightening the eyes;

the fear of the Lord is pure, en-
during forever;



16 Bumpus: Law and Life in the Christian Scriptures
the ordinances of the Lord are School of Theology, Berkeley, injustice and in terms of
true and righteous altogether CA, December 24, 2000. women’s oppression. Paul is
(Ps 19:7-9). 8 All biblical citations are taken using this language to give
from the New Revised expression to the concept of
Standard Version unless “being bound by or to.” He is
otherwise noted. saying that im community our
9 H. A. Brongers, “The love binds us to one another in
Literature of the Old such a way that we experience
Testament,” Ch. IT in The the freedom of God.
Notes World of the Old Testament, gen. 18 Jerome Murphy-O'Connor,
1 William F. Arndt and F. Wilbur ed., A. S. Van Der Woude “Freedom or the Ghetto {1 Co

Gingrich, Greek-English Lexicon
of the New Testament and Other
Early Christian Literature, a
translation and adaptation of
Walter Bauer's Griechisch-
Deutsches Worterbutch zu den
Schriften des Neuen Testaments
wnd der wbrigen wichyistlichen
Literatur, 2d ed. (Chicago:
University of Chicago Press,
1979), 232, 639.

Norman K. Gottwald, The
Hebrew Bible: A Socio-Literary
Introduction (Philadelphia:
Fortress Press, 1985), 103, 106.
Samuel Greengus, “Law:
Biblical and ANE Law,” in
Anchor Bible Dictionary (1992).
See Norman K, Gottwald,
Table of “Literary Genres,
Forms, or Types in the
Hebrew Bible,” 99-101.

John L. McKenzie, “Aspects of
Old Testament Thought,” in
The Jerome Biblical Commentary,
1** ed., edited by Raymond E.
Brown, Joseph A. Fitzmyer,
and Roland E.Murphy with a
foreword by Augustin Cardinal
Bea (Englewood Cliffs, NJ:
Prentice-Hall, Inc.), 751.

Dale Patrick, Old Testament
Law (Atlanta: John Knox
Press, 1985), 40.

John Endres, consultation
with, professor of Old
Testament Studies, The Jesuit

10

11

12

13

14

15
16
17

(Grand Rapids, MI: William B.

Eerdmans Publishing
Company, 1989), 159.
Antony ¥. Campbell, The Study
Companion to Old Testament
Litevature: An Approach to the
Writings of Pre-Exilic and Exilic
Israel (Wilmington, DE:
Michael Glazier, Inc., 1989),
69.

When assessing the situation in
Galatia, it is important to keep
in mind that the attitudes,
problems, and possible
questions of the Galatian
community cannot be known
with accuracy since only one
side of the communication
exists. Nonetheless, there is
evidence for these assertions in
the text itself.

Hans Dieter Betz, Galatians: A
Commentary on Paul’s Letter fo the
Churches in Galatia (Phila-
delphia: Fortress, 1979), 258.
Stanley Marrow, Paul—His
Letters and His Theology: An
Introduction to Paul’s Epistles
(New York/Mahwah: Paulist
Press, 1986), 104-106,
Thomas H. Tobin, The
Spirituality of Paul
(Wilmington, DE: Michael
Glazier, Inc., 1987), 101,
Hans Dieter Betz, 29,

Hans Dieter Betz, 298.

I recognize that the language
of slavery is highly problematic
here both in terms of racial

19

20

21
22

23
24
25
26
27
28
29
30

31

8:1-13; 10:23-11:1),” in
Freedom and Love: The Guide for
Christian Life (1Co §-10; Rm.
14-15): Monographic Series of
“Benedicting” (St. Paul’s Abbey,
Rome, 1981), 29.

Frank Thielman, The Law and
The New Testament: The
Question of Continuity,
Companions to the New
Testament (New York:
Crossroad Publishing
Company, 1999), 35.

Luke Timothy Johnson,
“Luke-Acts, Book of,” Anchor
Bible Dictionary, IV:404.

Luke Timothy Johnson, 405.
Joel B. Green, The Gospel of
Luke, New International
Commentary on the New
Testament {Grand Rapids, MI:
Eerdmans, 1997), 9-10.

Ibid., 52.

Ibid., 61.

Ibid., 253.

Ibid., 254.

Ibid., 254.

Ibid., 255.

Ibid., 255-56.

Paul-Gerd Muller,
“apokathisterni,
apokathistano,” in Exegetical
Dictionary of the New Testament,
cited by Joel B. Green, 256.
Stephen G. Wilson, Luke and
the Law, Society for New
Testament Studies 50
{Cambridge: Cambridge
University Press, 1983), 15.



Public Juridic Persons in the Church

Jeanne-Margaret McNally, R.S.M.

T 4hc Code of Canon Law has categorized and
defined persons in the Church. These per-
B= sons are designated as physical persons,
moral persons, or juridic persons.

A physical person is an individual human be-
ing. By baptism each person is incorporated into
the Church and constituted a person with rights
and obligations spelled out in the canons, i.e., laity
(cc. 224-231), clergy (cc. 273-289), religious (cc.
662-672), married couples, and parents (cc.
1135-1136). The rights and obligations of physical
persons may be affected by such factors as age,
mental capacity, relationship to others, etc.! The
Catholic Church and the Holy See are moral per-
sons by virtue of divine law. That is, they are not cre-
ated by decree or by canon law. The Holy See in-
cludes the Pope, the Vatican Secretariat of State, the
Gouncil of Public Aftairs for the Church and the
Roman Curia.

A juridic person is an aggregate or community
of persons (at least three) or a collection of things
(money, buildings, foundations) gathered together
to constitute a whole, directed to a specific purpose
for the benefit of the mission of the Church. The ju-
ridic person is an artificial person. As such, itisale-
gal concept similar to a corporation in civil law.
Corporations are artificial persons, legal entities
created by the authority of the state, usually consist-
ing of associations of numerous individuals. The
corporation subsists as a single body under a partic-
ular name and has “personality” distinct from that
of its members. The authority of the state vests it
with the capacity of continuous succession, irre-
spective of changes in membership, either in per-
petuity or for a limited number of years. The cor-
poration acts as a single unit in matters related to
the common purpose for which it was created. Cor-
porations are legal structures designed to provide
stability, continuity, and a single, legally responsi-
ble voice for those dealing through and with them.?
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Juridic persons are constituted either by law or
by a decree from competent ecclesiastical authority.
The 1983 Code of Canon Law does not explicitly
define competent ecclesiastical authority, but by in-
ference, it is understood to mean the Pope, the
Holy See, a National Conterence of Bishops, the di-
ocesan bishop or one acting according to apostolic
privilege. A privilege is the Church’s response to a
particular situation not foreseen by the law. It is al-
ways a favor designated for the community. An ap-
ostolic privilege is granted for the benefit of certain

A juridic person is an aggregate
or community of persons (at
least three) or a collection of

things (money, buildings,
foundations) gathered together
to constitute a whole, directed to

a specific purpose for the benefit

of the mission of the Church.

persons, physical or juridic. Such a privilege exists
as long as the person or thing or place to which it
was given continues to exist.* Examples of a juridic
person created by virtue of the law are seminaries,
parishes, and religious institutes. A conference of
major superiors or the Knights of Columbus are ex-
amples of a juridic person created by decree. A
third order of a religious institute is an example of a
group created by apostolic privilege.

The juridic person is an impersonal subject of
rights and obligations similar to, but totally distinct
from, the rights and obligations of physical or natu-
ral persons. A juridic person is an “it” not a “they.”
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Prior to or simultaneous with the creation of a ju-
ridic person, it is necessary for there to exist a
group of natural persons committed to some apos-
tolic purpose, or an accumulation of material
goods set aside for an apostolic purpose to seive as
the basis in reality for the artificial personality of
the juridic person. For example, a religious insti-
tute is a juridic person and has juridic personality
of its own distinct from the natural personalities
that make up the community.

A religious institute is a juridic
person and has juridic
personality of its own distinct
from the natural personalities
that make up the community.

The purposes of the juridic person go beyond
the individual persons or things that compose it.
These purposes are understood as those that per-
tain to works of piety, of the apostolate, or of char-
ity, whether spiritual or temporal. The competent
ecclesiastical authority is not to confer juridic per-
sonality except to those aggregates of persons or
things which pursue a truly useful purpose, and
which have the resources to achieve their desig-
nated purposes.

A juridic entity may be collegial, that is, a col-
lection of persons, such as a religious institute or an
association of the faithful, or it may be noncol-
legial, that is, an aggregate of goods or property,
such as a diocese, a parish, a hospital, a college, or a
university. furidic persons are collegial when, ac-
cording to law or its statues all its members partici-
pate in decision making. Participation can be direct
or indirect through elected representatives. A non-
collegial entity is managed and operated by officers
or directors appointed or elected for that purpose.

Juridic persons are defined as private or public.
Private juridic persons are established only by special
decree. A private juridic person acts in its own name,
although it is brought into existence by the Church
and is accountable to the Church in accord with its
statutes that have been approved by the Church. A
public juridic person is established by the law itself,

e.g., religious institutes, parishes, etc, or by ecclesias-
tical authority, e.g., a conference of major religious
superiors. The significant difference between a pri-
vate and a public juridic person is that their statutes
govern private juridic persons, and ecclesiastical au-
thority governs public juridic persons.”?

Statutes are similar to articles of incorporation
and by-laws of a civil corporation. The statutes de-
fine the purpose of the juridic person, the place of
its headquarters, the form of government, the con-
ditions for membership, and the manner in which
its activities will be carried out. While the law does
not require it, statutes should also state the juridic
person’s basic spirituality, the list of officials, the
procedure for admission and dismissal of members,
the process of election, the financial administration
and the mechanism for changing the statutes. No ju-
ridic person, public or private, can be established
validly without the approval of their statutes by com-
petent ecclesiastical authority. The purpose of prior
approval of the statutes is to ensure that they contain
nothing contrary to Church teaching.®

Representatives of the public juridic person
acting in its name are those whose competence is
acknowledged by universal or particular law or by
its statutes. Being artificial persons, juridic persons
can act only by means of physical persons who rep-
resent the juridic persons. Such would be the
bishop for the diocese, the pastor for the parish, or
the major superior for a religious institute. Juridic
persons are capable of acquiring, retaining, admin-
istering and alienating temporal goods. They can
sue and be sued.

Only someone who is legally capable can per-
torm a valid juridical act. This person must have the
general capacity to perform these acts, i.e., age, per-
sonal responsibility, freedom from any impediment,
hold an office, or have delegation. Every juridical
act 1s an act of the will; therefore, it must be a free act.
The validity of the act is allected if there is evidence
of fear, force, or deceit involved. Before certain ju-
ridical acts are performed, the law requires the supe-
rior to obtain consent or advice from certain people.
The term “superior” refers to anyone holding a po-
sition of executive authority at any level. When con-
sent is required, an absolute majority of those pres-
ent must agree on the issue in question. When advice
is sought, the superior must ask for the advice, listen
to what is said, and if there is no response the supe-
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rior is free to act. If the advice were not actually
asked, the act would be invalid.”

Juridic persons with juridic personality are ca-
pable of exercising certain rights and fulfilling cer-
tain obligations in their own name. Juridic personal-
ity may be conferred at the same time of the
establishment of the public juridic person. For ex-
ample, when the Holy See establishes a religious in-
stitute, juridic personality is established at the same
time. Entities in the church such as colleges, univer-
sities, hospitals, and other apostolic institutions can
also serve as the foundation or substrata of juridic
persons, but juridic personality is not conferred
upon such institutions by law. It can be conferred
only by decree of competent ecclesiastical authority.

A juridic person, of its very nature, is perpet-
ual, and once established it can outlast all natural
persons or material goods which formed its foun-
dation or substratum. However, a juridic person
can be extinguished if competent authority sup-
presses it. It ceases if there has been no activity fora
continuous period of one hundred years. If only
one member remains, the exercise of all the rights
of the juridic person belong to that one individual,
and that individual can act in the name of the ju-
ridic person. However, all the assets belong to the
juridic person as such, not to the individual. On the
extinction of a public juridic person, the determi-
nation of its goods and patrimony and its obliga-
tions devolve on the public juridic person immedi-
ately its superior. So, if a parish ceases to exist, its
obligations fall on the diocese. The wishes of the
benefactors must, however, be respected.

The relevance of canon law to church-related ed-
ucational and charitable corporations in the U.S. de-
pends on the canonical status of the institution. Most
church-related institutions were established in the
U.S. in one of three ways. An institution may have
been founded as part of the apostolate ot'a diocese or
a religious institute and allowed to remain so, thereby
sharing in the canonical status of that diocese or reli-
gious institute. Secondly, an institution may, at the
time of its founding or latey, have been given inde-
pendent canonical juridic personality of its own.
Thirdly, an institution may initially have been estab-
lished as a secular institution with no canonical status
and that status may have been removed.®

Traditionally, the canons required episcopal
power for conferral of juridic personality since it af-

fects the public order of the Church by creating new
subjects of canonical rights and obligations. The cre-
ation of juridic persons requires a decree that is an
act of executive power of governance and this power
does not reside in a superior of a religious Institute.
The decree of the diocesan bishop constituting a ju-
ridic person can be the same decree that confers ju-
ridic personality. This could be applicable to health
care systems and other individual institutions.

The 1983 Code of Canon Law indicated dis-
tinctions between public and private juridic per-

Traditionally, the canons
required episcopal power for
conferral of juridic personality

since it affects the public order

of the Church by creating new

subjects of canonical rights and
obligations.

sons and associations of the faithful, thereby in-
creasing the options for canonical status of newly
founded health care, educational, and charitable
institutions—and the options for a change of status
of those already established. Before deciding the
status of an Institution, one must have accurate
knowledge of the advantages and disadvantages of
each and the precise status of the alterations being
considered.? Today, in fact, the organizational
choices available to churches and religious organi-
zations have significant advantages and disadvan-
tages, not only in ease of creation and manage-
ment, but also in the area of civil liability, taxation,
and distribution of assets upon termination. The
choice of a legal or canonical structure may be
made at the time the religious entity is formed,
such as the creation of a new school or hospital. It
may also be made at some later time when amend-
ment to the original working plan seems in order,
for example, when a religious institute considers it
necessary to merge, divide, or separately incorpo-
rate institutions. The choice may be made based on
liability, tax consideration, government funding,



20

McNally: Public Juridic Persons in the Church

regulations, or simply greater facility in the opera-
tion or in the disposition of properties. 1Y

It is important to be cognizant of the fact that
in the United States civil law is often in conflict with
canon law, which can result in much confusion.
When one is concerned with hospitals or universi-
ties, etc., it is a difficult question as to which law
should prevail. For example, in the U.S., church
goods would be trust property following U.S. laws.
In canon law, there is not the concept of “trust,”
hence we speak of ownership, which is not quite the
same. An additional complication is that canon law
recognizes civil law in contract, and “trust prop-
erty” is usually established by contract. This re-
quires working with two separate entities, Canon
Law and American Civil Law. This is further com-
plicated by the fact that every state does not have
the same laws related to so-called parent corpora-
tions. One other consideration is the use of the
term “sponsorship” which is nota legal term. Spon-
sorship has ambivalent meanings because there are
so many ways to be a sponsor.!

All of this raises the question as to whether a
healthcare or educational or similar type of institu-
tion should be a public juridic person or not. Can-
onists may well differ on a response to such a ques-
tion. The advantages of being a public juridic
person would be a demonstration that the entity
has canonical status and that this status corre-
sponds to civil law. Employees would have addi-
tional rights if they worked in institutions desig-
nated as public juridic persons, as they would have
access to ecclesiastical courts with their grievances.
Further, an institution that is a public juridic person
has some protection in its relationship with the lo-
cal Church. A canonist with experience in corpo-
rate and juridical choices and structures can be of
help to those involved in making decisions about
the canonical status of an mstitution.

Recognizing that most healthcare and educa-
tional institutions have been founded by religious
institutes in the U.S., future decisions concerning
the canontcal status of these institutions will be di-
rected toward the reality of the religious institute’s
relationship with Iaity, with collaborative partner-

ships, with their ability to provide resources, espe-
cially personnel, and with the concern and ability
oflaity to be involved in these ministries.!? The sig-
nificance of institutions requires that the historical
reason for founding these institutions is kept alive,
but these must be viewed in contemporary experi-
ence. Religious institutes interpret and symbolize
the traditions of the past, while at the same time
they resonate and are configured by the symbols of
the present world. Religious organizations change
in theological interpretation of the present situa-
tion and they adapt to the exigencies of contempo-

rary sociel:y.}3
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In Pursuit of Justice:
The 1983 Code of Canon Law

Cathe'rme Darcy,RS M o

o be sure, one of the best
I kept secrets in the Church
can be found in its social
teaching. Unfortunately, many
devout Catholics never make the
connection between what they
hear proclaimed on Sunday and
what they do on Monday in the
neighborhoods and workplaces of
their lives. In fairness to these
Church members, it may well be
that those who serve them in their
parishes and dioceses have yet to
connect, in a meaningful way, the
gospel with the real life which
transpires in their local and global
communities. The 1983 Code of
Canon Law, however, contains a
number of canons which seek to
promote the Church’s social
teaching.! These canons address
the Church’s mussion to herald
the shaping of a more just society
as well as the compelling need for
the Church to provide for the
making right of relationships
within its own structures. This ar-
ticle, which will examine a num-
ber of these canons, begins by
providing a context for the “jus-
tice canons.” We will then ook at
canons which deal with the
Church’s fundamental mission to
promote justice in the world as
well as the canons which deal with
the Church to act justly in its
internal life. Finally, the article
will suggest a number of con-
nections with the Institute Direction
Statement.

Context for the “Justice”
Canons

Previous church law spelled out
only one specific right for lay
persons; i.e., the right to spiri-
tual assistance in canon 682 of
the 1917 Code of Canon Law. In
contrast, the 1983 Code pro-
vides what some would term a
“bill of rights” for the Christian
faithful in general, as well as one
for the laity, more specifically.
This is not surprising when one
considers the plethora of social
teaching which emanated from
the Church, asweli as from other
segments of society, during the
twentieth century. In fact, three
of the ten principles which were
adopted to govern the formula-
tion of the 1983 code refer to the
protection and the promotion of
rights in the Church.?

Church law makes reference
to five kinds of rights.% These in-
clide: human rights, which are
conferred at birth and which
pertain to the fundamental dig-
nity of the human person;
ecclesial rights, which are con-
ferred at baptism and which per-
tain to church membership; ec-
clesiastical rights, which pertain
to the ordering of church life;
communal rights, which belong
to members of communities;
and contractual rights that arise
from the signing of contractual
agreements. One prism through
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which one can view the whole of
Church law is through the prism
of the protection and promotion
of rights; i.e., the making right
of relationships: social justice.

Also helpful for this brief dis-
cussion is an understanding of
the concept of juridic person. Ju-
ridic persons are the corporate
identities in the Church that are
established by the Church and
possess certain rights and obliga-
tions. Public juridic persons ful-
fill their mission and speak in the
name of the Church. Examples of
public juridic persons include a
parish, a diocese and a religious
institute as well as its provinces.
The Institute of the Sisters of
Mercy of the Americas is a public
juridic person as is each of its re-
gional communities.

External Justice

Fundamental to the mission of
the Church is its promotion of
justice in the world. Canon 222
§2, which is found in the section
of the code entitled, “The Obli-
gations and Rights of All the
Christian Faithful,” states that
the Christian faithful “are
obliged to promote social jus-
tice, and mindful of the precept
of the Lord, to assist the poor
from their own resources.” This
canon addresses both the gospel
imperative to assist the poor
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directly aswell as the mandate to
work for systemic change. Inter-
estingly, this canon was added
rather late in the drafting pro-
cess for the 1983 Code through
the personal intervention of
Pope John Paul II. The canon
seems, then, to reflect well the
mind of the legislator. The or-
der of working of the canon
seems to be significant.

The promotion of social jus-
tice precedes direct assistance of
the poor from one’s own re-
sources. While the Church’s long
practice of personally assisting
the poor still prevails, the Church
now calls for Catholics towork for
the shaping of a more just society
through systemic change.

ing Church property. In addition
to providing for the decent sup-
port of the clergy and other min-
isters and for the exercise of the
works of the apostolate, canon
1254 states that the mandate to
provide support of the needy
provides a fundamental reason
why the Church possesses tempo-
ral goods.

In terms of the more specific
promotion of social justice,
canon 287 § 1 is pivotal for both
clergy and religious.* They are
“always to foster the peace and
harmony based on justice which
are to be observed among peo-
ple.” This canon seems to reflect
the well-known axiom: “If you
want peace, work for justice.”

The promotion of social justice precedes
direct assistance of the poor from one’s own
resources. While the Church’s long practice
of personally assisting the poor still prevails,

the Church now calls for Catholics to work
for the shaping of a more just society
through systemic change.

Canon 222 §2, which pro-
vides a fundamental social justice
thrust, finds support in a number
of other of the canons of this
code. In terms of providing for
the poor from one’s own re-
sources, the Church has this re-
sponsibility corporately as well as
individually. Canon 1254, the
leading canon of the group gov-
erning property belonging to any
of the Church’s public juridic
persons, provides the Church’s
rationale for acquiring, alienat-
ing, retaining, and administrat-

Canon 287 §1 then stands in
stark contrast with canon 141 of
the 1917 Code of Canon Law
which prohibited the clergy from
any involvement in civic conflict
or public disturbances. Rather,
canon 287 §1 encourages
Church leaders to participate ac-
tively in the building of a more
peaceful world. The second part
of this canon, however, prohibits
mdividual clergy and religious
from active participation in po-
litical parties and in the govern-
ing of labor unions, unless in the

judgment of competent ecclesi-
astical authority the protection
of the rights of the Church or the
common good requires it. While
canon 287 §1 applies to clergy
and religious as individual per-
sons, application may be made
to the Church’s juridic person;
e.g., parishes, dioceses, religious
mstitutes. It seems reasonable
that a parish, a diocese or a spe-
cific religious mstitute has a cor-
porate obligation to foster peace
and harmony based on justice.
The question emerges, how
does one as an individual or
even a corporate entity foster the
needed peace and justice? Book
IT1, entitled “The Teaching
Function of the Church,” con-
tains two canons that address the
Church’sright to speak both cor-
porately and individually con-
cerning justice. The leading
canon of Book II1, canon 747 §1,
provides that the Church “has
the duty and the innate right, in-
dependent of any human power
whatsoever, to preach the gospel
to all peoples . . .” The second
paragraph of the canon specifies
further: “it belongs to the
Church always and everywhere
to announce moral principles,
even about the social order, and
to render judgment concerning
any human affairs insofar as the
[undamental rights of the hu-
man person or the salvation of
souls requires it.” This canon ap-
plies to the Church’s public ju-
ridic persons; 1.e., those corpo-
rate entities which fulfill their
mission in the name of the
Church. Hence, when a public
juridic person speaks corpo-
rately regarding the reordering
of society in a more just and
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equitable fashion, it fulfills the
intent of canon 747.

In addition, canon 768 §2
addresses individuals who pro-
claim the Word of God to the
Christian faithful. They are to
proclaim the doctrine which the
Church sets forth concerning
“the dignity and freedom of the
human person, the unity and sta-
bility of the family and its duties,
the obligations which people
have from being joined together
in society, and the ordering of
temporal affairs according to the
plan established by God.” The
content of the proclamation on
Jjustice is further expounded in
the source of the canon, the Sec-
ond Vatican Council’s decree on
the pastoral office of bishops.
This highlights social problems
concerning “the possession, in-
crease and just distribution of
material goods. . . peace and war,
and the fraternal [sic] co-exis-
tence of all peoples.”®

While the Church has tradi-
tionally viewed bishops, priests,
and deacons as its preachers,
canon 766 provides for the pos-
sibility of lay persons preaching
as well. Lay persons, including
those who are vowed, have in-
creasing opportunities to partic-
ipate in the public proclamation
concerning the dignity and free-
dom of the human person.

For many Catholics, the
place where they hear the Word
of God proclaimed is their local
parish. Canon 528 i1s one of a
number of canons that spells out
the obligations of pastors. In a
sense, we see a pastor’s “job de-
scription” spelled out in canons
528-530. In the section of this
“job description” dealing with
the pastor as minister of the

Word, his obligation to promote
social justice is addressed. Ac-
cording to canon 528 §1, the
pastor is “to foster works
through which the spirit of the
Gospel is promoted, even in
what pertains to social justice.”
Like the Church, the parish is
not an end in and of itself.
Rather, the 1983 code envisions
the parish as a center not only
for reflection of the Church’s so-
cial teaching but also for the tak-
ing of actions that will promote
God’s reign of justice in a partic-
ular community.

membership in the Church. For
example, canon 213 provides
that the Christian faithtul have a
“right to receive assistance from
the sacred pastors out of the
spiritual goods of the Church,
especially the word of God and
the sacraments.”

However, some of the rights
listed are more closely tied to the
category of human rights; i.e.,
the promotion of human dignity
within Church structures. For in-
stance, Canon 212 §2 provides
for Church members to express
their needs and desires to pas-

While the Church has traditionally viewed
bishops, priests, and deacons as its
preachers, canon 766 provides for the
possibility of lay persons preaching as well.
Lay persons, including those who are vowed,
have increasing opportunities to participate
in the public proclamation concerning the
dignity and freedom of the human person.

Internal Justice

The listing of the rights and du-
ties of the Christian faithful (cc.
208-223) as well as the listing of
the rights and duties for lay per-
sons (cc. 224-231) in particular,
have been a sign of the Church’s
recognition to practice what it
preaches. How can the Church
proclaim justice to the world if it
does not embrace the gospel val-
ues in its own internal opera-
tions? A number of the rights
listed concern ecclesial rights;
Le., rights conferred because of

tors. In addition, the next para-
graph of this canon provides for
the right and “even at times the
duty” to express publicly one’s
opinion on what is good for the
Church. Once again, while this
canon is directed to individuals,
it may well be appropriate to
consider a corporate application
aswell. It would seem that a pub-
lic juridic person possesses a
right and even at times a duty to
express publicly its opinion on
what is good for the Church. Ad-
mittedly this canon, when seen
m a context of other ecclesial
rights of competent authorities
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in the Church, has provided oc-
casions for a conflict of rights.
The 1983 Code seems to
make its most compelling case
for justice within its own struc-
tures with its precepts regarding
the rights of workers. In the sec-
tion of the Code dealing with
temporal goods, canon 1286
states: “Administrators of goods:
§1in the employment of workers
are to observe meticulously also
the civil laws concerning labor
and social policy, according to
the principles handed on by the
Church; §2 are to pay a just and
decent wage to employees so

for purposes of charity or piety
or for the promotion of the
Christian vocation in the world
and to hold meetings for the
common pursuit of these pur-
poses.” The development of or-
ganizations which seek to pro-
mote the rights of laborers finds
backing with this recognition of
the right to form associations. In
Canon 1286, §1, the phrase “ac-
cording to the principles hand-
ed on by the Church” does not
seem to be a limiting factor over
the “civil laws concerning labor
and social policy” but rather an
expanding phrase. It may be

Canon 215 provides the freedom for
members of the Christian faithful to “found
and direct associations for purposes of
charity or piety or for the promotion of the
Christian vocation in the world and to hold
meetings for the common pursuit of these
purposes.”

that they are able to provide fit-
tingly for their own needs and
those of their dependents.” Be-
cause of its inclusion in Book V
entitled “The Temporal Goods
for the Church,” this canon is ap-
plicable to all public juridic per-
sons in the Church, The first sec-
tion of this canon affirms that
Church workers have a right to
organize. This reflects also the
intent of canon 215 of the sec-
tion of the code entitled, “The
Obligations and Rights of All the
Christian Faithful.” Canon 215
provides the freedom for mem-
bers of the Christian faithful to
“found and direct associations

that civil laws do not go far
enough in protecting rights of
workers and in providing for de-
cent wages and working condi-
tions. If the Church follows the
principles set down in its own so-
clal documents, it will seek to
provide more than what many
civil standards require.%

The second part of canon
1286 addresses the issue of a just
wage. Church workers should be
able to provide for their own
needs as well as for their de-
pendents. This concept finds
turther support in the canons in
the section entitled: “The Obli-
gations and Rights of the Lay

Christian Faithful.” In that sec-
tion, canon 231 states that lay
persons who devote themselves
permanently or temporarily to
some special service of the
Church “have a right to a decent
remuneration suited to their
condition; by such remunera-
tion they should be able to pro-
vide decently for their own
needs and for those of their fam-
ily with due regard for the pre-
scriptions of civil law; they like-
wise have a right that their
pension, social security, and
health benefits be duly pro-
vided.” The long-held teaching
regarding the just wage provides
that a worker receive an ade-
quate amount to support one’s
self, one’s family, and provide
for future needs.” Canon 1286
and canon 251 then seem to re-
flect well the Church’s social
teaching on the rights of workers
and the payment of a just wage
for those who labor for the
Church directly.

Connections with the
Institute Direction
Statement

Some, if not many, Sisters of
Mercy of the Americas might ar-
ticulate rather clearly that the
1983 Code of Canon Law has little
bearing on their lives as individ-
uals. However, because of its
ecclesial status and the fact that
the Institute as well as its re-
gional communities are public
juridic persons in the Church,
the 1983 Code does influence
Mercy life. Certainly one of the
aspects of the code around
which Sisters of Mercy may have
energy can be found in the “jus-
tice canons” described above.
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These canons support a number
of values inherent in the Insti-
tute Direction Statement.

First, concern for the economi-
cally poor of the world provides a
basic reason as to why the Church
has the right to acquire, retain,

Direction Statement as they work to
influence parishes and dioceses
to be centers of formation in the
Church’s social teaching.

Finally, as do other public ju-
ridic persons in the Church, the
Institute of the Sisters of Mercy of

the canons acknowledge that working for a
more peaceful world by building a more just
society is at the heart of the Church’s
mission.

administer, and alienate tempo-
ral goods. The 1983 Code recog-
nizes the obligation of individual
Christians as well the Church’s
public juridic persons to make
available its resources for the eco-
nomically poor of the world.

Second, the canons acknowl-
edge that working for a more
peaceful world by building a more
just society is at the heart of the
Church’s mission. Acting in har-
mony and interdependence with all of
creation, then, becomes the Churchy’s
obligation to be fulfilled through
its public juridic persons.

Third, one recognized strat-
egy for the building of a more just
society is the Church’s ability to
speak corporately when the occa-
sion warrants. The Church relies
on its public juridic persons to
fulfill this sacred function. The
duty of speaking corporately in-
cludes the faithful expression of
what is good for the Church.

Fourth, the energies of those
Sisters of Mercy serving the
Church directly in its pastoral
ministry might be best utilized to
promote the values in the Institute

the Americas and its regional
communities have the obligation
to support fully in its institutions
and sponsored works the Church’s
social teaching regarding the
rights of workers to organize and
receive a just wage in payment for
their labor. In addition, standing
wn solidarity with women seeking full-
ness and equality in the Church
means standing with women
when their rights as Church
workers have been disregarded.
When Institute members experi-
ence unfair labor practices, Insti-
tute members stand in solidarity
with them as well.

At least in part, the %justice
canons” do for the Church what
the Institution Direction State-
ment does for the Sisters of
Mercy of the Americas. These
canons provide a framework of
fundamental values which the
Church not only embraces but
which are essential to its exis-
tence, Perhaps, if the Church’s
best kept secret became common
knowledge, then not only the
Church but all of creation would

be very different.
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Due Process and the Rights of Persons in the
Church and in Rehgmus Life

Lozs J. Keller, R.S.M.

s Americans, we are persons fiercely protec-
tive of what we perceive as “our rights.” Our

acountry’s founders refused to ratify the Fed-
er al Constitution until a statement of those rights
we hold inviolate was amended to the document,
and both the Fifth and Fourteenth Amendments of
the Constitution make reference to due process of
law and the protection of individual rights. There
has been a growing awareness of the rights of indi-
viduals in society stemming from varied sources:
the ongoing civil rights movement in this country;
concern for human rights following the two World
Wars; the United Nations’ Universal Declaration of
Human Rights; the Second Vatican Council’s Con-
stitution on the Church in the Modern World and
the Decree on the Laity; the women’s rights move-
ment; and the revision of the Code of Canon Law
~ with its section on rights.’

In order to understand the profound effect
these events have had on awareness of rights within
the Church structure and on the individuals who
comprise the Church, the following reflections will
identify the principles that guided the work of the
Second Vatican Council and the “new way of think-
ing” reflected in the 1983 Code of Canon Law.
Rights of the Christian faithful, and in particular,
the rights of religious, both implied or specified,
will be studied and their effectiveness considered.
The strength and power of “proper law,” an Insti-
tute’s own Constitution, will be discussed, and due
process, a still developing institution within the
Church will be examined.

Vatican Council IT and Awareness of Human
Rights

The Second Vatican Council gave great impetus to
the development of awareness of human rights in
the Church. The Council taught the fundamental
equality of all the baptized in their Christian dig-
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nity. Whatever else may differentiate us in the
Church, we share a common dignity as God’s peo-
ple and a common call to eternal salvation. The al-
firmation of the fundamental equality of all the
baptized is thought to be a “revolution” compared
to the views held by some officials of the Church
earlier in the twentieth century. Such is the effect of
Vatican IT in our Church today.?

It was imperative that the new Code of Canon
Law reflect the work of the Council. So formulation
of the Code began after the Council documents
were complete. A Pontifical Commission was estab-
lished to revise the Code, and Pope Paul VI chal-
lenged this Commission to put on a novus habitus
mentis, “a new way of thinking,” which was to per-
meate the mind and heart of the Church.? Tt was
not to be considered simply a newway of perceiving
the Law, but rather a new method of law itself.
Thus, following the direction taken by the Council
and under the influence of the documents gener-
ated by it, work on the revision of the Code of
Canon Law began.

This revision process was guided by ten basic
principles which reflected the “new way of think-
ing,” and which stressed congruence between the
pastoral decisions of the Council and the juridic
content of the canons.? Of particular interest are
several of the key concepts that were included in
these basic principles and that specifically mention
concern for individual rights:

to determine and safeguard, acknowledge
and protect the rights and obligations of
each individual person

to acknowledge that all Christian Faithtul
possess the same fundamental rights because
of their radical equality arising from per-
sonal human dignity and common baptism
to safeguard and foster subjective rights
through legal recourse
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From the richness of Pope John XXIII's encyclical,
Pacem in Terris, which articulates the inherent dig-
nity of the human person, to the documents of Vati-
can II, which reatfirm the uniqueness of the indi-
vidual person and the rights which flow from this,
the foundationwas laid for the delineation of rights
in the new Code.

Rights in the Code of Canon Law

canons 224-231

obligations and rights of lay Christian faith-
ful

canons 273-289

obligations and rights of clerics

canons 662-672

obligations and rights in Consecrated Life

Rights Common to All

Rights are not a privilege bestowed by a superior,
nor are they a duty, although they can arise from
duties, or impose duties on others. Aright is usually
described as “that which a person is entitled to
have, or to do, or to receive from another.”? Rights
arise from the dignity of the human person, and
human rights are those one possesses simply by vir-
tue of being a human person; they are owed to all
on an equal basis. Significantly, the Declaration on
Religious Liberty of Vatican II begins with the
words: “Contemporary man is becoming increas-
ingly conscious of the dignity of the human per-
son,” and continues, “the right to religious free-
dom is based on the very dignity of the human
person.” The Pastoral Constitution Gaudium el Spes
declares that all human rights are based on the dig-
nity with which men and women are endowed by
God himself.%

There are no absolute rights. Rights are rela-
tive, since one person’s rights and freedoms stop
where another person’s begin, In addition, rights
are limited by their situation within the context of
the common good and the rights of others. This
can demand that a right be foregone in view of a
greater good, or be restricted in certain circum-
stances, However, certain rights are inalienable
and must be recognized as such. A case in point
would be the dismissal of a religious. The Apostolic
Signatura has held that the right to defense is “a
rightinherent in the very dignity of the human per-
son” and could not be denied even if the right were
not explicitly given in the law.”

The Code of Canon law lists some fundamen-
tal rights, usually in relation to corresponding
obligations:

canons 208-223
obligations and rights of all the Christian
faithful

With the procdlamation of the new Code, rights of
the People of God were named and recognized, and
religious women and men as members of the Chris-
tian faithful experienced a growing awareness that
they, too, had rights as well as obligations. Since reli-
gious are simultaneously members of the Christian
faithful and members of their particular Institutes,
they are uniquely situated in Church law.

Rights are not a privilege
bestowed by a superior, nor are
they a duty, although they can
arise from duties, or impose
duties on others.

Canons cc.208-223 1dentify basic rights com-
mon to all the Christian faithful. Religious, as part
of the Christian faithful and the laity, are included
as reciplents of these rights and obligations. It is
important to note that c. 208 qualifies the exercise
of these rights with the statement “in accord with
each one’s own condition and function.”® This re-
flects the efforts to reconcile the theological reality
of equality in virtue of baptism, with the observable
fact that people differ in their capacities and in-
volvement in the life of the church (20.1). These
canons contain specific identified rights that we all
possess as Christian faithful within the Church:

We have the right to share in the Church’s
mission of proclaiming the gospel, to make
known our spiritual needs and desires to the
pastors of the Church, and to express our
opinions on matters pertaining to the good
of the Church {(cc.211, 212).
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Baptism gives us the right to request from our
pastors the spiritual goods of the Church,
namely, the word of God and the sacraments.
We also hold the right to worship according to
our own approved rite, and to follow our own
form of spiritual life consonant with the teach-
ing of the Church {cc.213, 214).

We hold the right to found and govern asso-
ciations for charitable and religious pur-
poses, to promote or sustain apostolic action,
the right to a Christian education, the right
to lawful freedom of inquiry when engaged
in the sacred disciplines (graduate studies in
seminaries and universities) and the right to
freedom from coercion in choosing a state of
life (cc.215-219).

We have the basic human right to a good
reputation which is not to be damaged un-
lawfully, and the right to protect our privacy.
In addition, we have the right to vindicate
and defend our rights, using a competent fo-
rum in the Church to do this. If we are sum-
moned to judgment, we have the right of
defense according to due process of law, and
we have the right not to be punished except
in accord with the norms of law (cc.220-221).

A religious Institute has the right
to specify how members will
observe the evangelical
counsels, thus reflecting the
particular charisms of the
Institute.

Certain rights that pertain specifically to the lay
Christian faithful are also applicable to religious
men and women:

Lay Christian faithful hold the right to the
same civil liberties that all citizens enjoy
(c.227).

Competent lay persons who are so qualified
may be assigned to certain ecclesiastical of-
fices and may act as experts or advisors to
their pastors in accord with the norms of law;

lay persons may also be invited to exercise
prominent roles in liturgical services (¢.228).
Laity have the right to theological formation
by acquiring knowledge of Christian doctrine
and by obtaining academic degrees in the sa-
cred sciences; they may receive a mandate to
teach in this field (cc.229, 230).

If lay persons are employed by the church
they have the right to decent remuneration
to provide for themselves and their family, as
well as the right to pension, social security
and health benefits (¢.231).

Rights of Institutes and Members

Canons 662-672 comprise the section of the Code
headed “The Obligations and Rights of Institutes
and Their Members.” Ironically, despite the title
given to this section, the term “rights” is not used in
any of the eleven canons. Two of the canons, 663
and 670, speak of rights by implication. In c. 663,
this is done indirectly by mandating that the reli-
gious include prayer, meditation, Eucharist, spiri-
tual reading, and annual retreat as part of her daily
religious life. It follows then, that she has the right
to expect the availability of time and opportunity to
perform these obligations.

In the second canon, 670, a specific mandate is
given to the Institute to furnish for its members
that which is necessary for achieving the purpose of
their vocation. One might say then, that a religious
“has the right” to the spiritual and material re-
sources necessary to fulfill her vocation, including
such things as retreats, days of recollection, confer-
ences, adequate housing, clothing, education, pro-
tessional updating, counseling, etc.

There are additional canons within the general
section entitled “Institutes of Consecrated Life”
which refer either to implied rights or name spe-
cific rights held by religious Institutes or individual
Religious.

A religious Institute has the right:

to its own autonomy, especially with regard
to governance (c. 586).

to specify how members will observe the
evangelical counsels, thus reflecting the par-
ticular charisms of the Institute (c. 598).
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to expect that the Bishop’s approval to erect
a religious house within his Diocese includes
freedom to live according to the character

and purpose of that Institute and to exercise
those works proper to that Institute (c. 611).

According to Law, individual Religious have the
right:

to expect that any house of the Institute will
supply their temporal and spiritual needs (c.
610).

to contribute to the life of the Institute and
the local community by offering observations
and suggestions at the time of the Visitation
(c. 628).

to freedom of conscience regarding the Sac-
rament of Penance and spiritual direction; to
availability of suitable confessors, especially
where members have limited access to the
sacrament, as in houses of formation or re-
tirement, or infirmaries, while still maintain-
ing the right not to approach such
confessors; not to be forced to make a mani-
festation of conscience to their superiors (c.
630).

to structures of participation or consultation
mnvolving all the members, allowing them to
participate and express concerns in their
own way (c. 633).

to live religious life after incorporation into
an Institute, and to be free from arbitrary
limitation or denial of the rights and obliga-
tions of this incorporation (c. 654).

to spiritual, doctrinal and practical formation
throughout their entire religious life, and to
expect that time and resources will be pro-
vided so this can be done (c. 661).

Should a religious face dismissal from an Institute
the following rights are stated in the Code (cc.
694-5, 697-8, 702):

to know the accusations and proofs brought
against her

to be advised of the right of defense and the
right to legal counsel

to receive written, documented warnings of
the pending dismissal, or verbal warnings in
the presence of two witnesses

to understand that the dismissal depends on
refusal to reform

to be allowed the specitied time for response
to the accusations

to appeal directly to the Supreme Moderator
of the Institute

to be informed of the right to make recourse
to the Apostolic See

to be treated with equity and evangelical char-
ity by the Institute at the time of separation

Each charism is a unique gift to
the church. There is wide
latitude in Church law so that
the apostolic ministry, charitable
works, practice of vows,
governance structures, and
forms of prayer which a
particular Institute brings to
enrich the Body of Christ can
receive the approval of Law.

An important and affirming theme throughout the
Religious Law section of the Code, is its repeated
reference to and reliance on the “proper law,” i.e.,
the Constitutions, of religious Institutes. Of the
more than 157 canons that treat of Institutes of Con-
secrated Life, at least half defer to the proper law of
the Institute. This is clearly a reflection of the deep
respect in which the Church holds the particular
charisms of each Institute. Each charism is a unique
gift to the church. There is wide latitude in Church
law so that the apostolic ministry, charitable works,
practice of vows, governance structures, and forms
of prayer which a particular Institute brings to en-
rich the Body of Christ can receive the approval of
Law. Canon after canon presents the norm of law re-
garding a particular topic, and then reads: however,
this will be done “according to the proper law of
each Institute.” Not only does the law of the Church
offer protection for at least some of the rights of
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religious men and women, but it also strongly sup-
ports the charisms of Religious Institutes through
the incorporation of proper law into the canons
dealing with Institutes of Consecrated Life.

Following from this, we recognize there are two
primary sources for the rights of religious, the
Code of Canon Law and the Constitutions of their
respective Institutes. In the Constitutions of the
Sisters of Mercy of the Americas,” these rights are
specifically mentioned:

to retain ownership of personal property and
to acquire additional property through any
personal title of mheritance (#25).

to participate in dialogue and share insights
in community (#28).

to receive religious formation, to be pre-
pared for ministry, to have time for personal
and communal prayer, to have access to the
sacraments, to receive a Christian burial, and
suffrages after death (#30).

to enjoy active and passive voice after first
profession of vows except where restricted by
law or policy, and to enjoy active and passive
voice in all elections after having made per-
petual vows (#56).

to take part in the participative structures
and decision-making processes of the Insti-
tute, and of the regional and local communi-
ties (#76, #78).

to regional governance structures which will
guarantee rights of all members (#77).

While incorporation into religious life is consid-
ered an “acquired right,” i.e., a right based on ful-
filling certain prerequisites, it brings with it canoni-
cal restriction of a number of other rights freely
held by those who are not so incorporated, and who
do not profess poverty, chastity and obedience.!?
Again, we see the relative position of rights within

If the rights of religious are real,
there must be systems and
structures within which these
rights can be protected and

defended.

law. What is an obligation for one person may also
be for that person the source of certain rights; what
is a right for one may result in an obligation for an-
other. One or more rights that are held or acquired
may resultin the loss of certain other rights. Within
this apparent “shifting” of rights and obligations,
the question arises as to how rights can actually be
protected and enjoyed.

Protection of Rights and Due Process

Much has been written in the last twenty years com-
menting on the bright promise of the 1983 Code
with its exciting and challenging “Bill of Rights.”
But now canonists are asking if indeed these rights
are real; they wonder if there is too much idealism in
our expectations, or perhaps too much individual-
ism—a result of our American preoccupation with
personal, individual rights.!! The social mission of
the Church, and indeed its very credibility, “will de-
pend in large part on its setting forth and exempli-
fying in its structure and practice a standard of jus-
tice which does not fall below the legitimate
expectations of men and women of good will.”!2
“If rights are to be real, they must be defensi-
ble”; so rights must find a system of protection and
vindication within the Church.!® If the rights of re-
ligious are real, there must be systems and struc-
tures within which these rights can be protected
and defended. Having seen the frequency with
which the Constitutions are called upon within the
Gode to “enflesh” or enlarge upon laws pertaining
to religious life, it follows that proper law would
seem to be the locus for a process of protection of
rights of Religious. Admittedly, this places a serious
burden on individual Institutes and on those in
governance positions. It demands that an Institute:

through appropriate consultation and involvement
of all members, provide and implement a legal
structure which is forward looking, possible to ob-
serve, clear and coherent, stable in content, open to
necessary adaptation, responsible in distribution
and exercise of authority, and inclusive of account-
ability and consistency in application. Since proper
law is so often referred to by the universal law, this
may be the best possible vehicle for protecting the
rights of members ol religious Institutes, provided
it does address itself to the need for protection of
rights, and provided it is consistently and honestly
observed. !
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While the proper law could briefly indicate the
availability of some form of due process, specify
those for whom it is intended, and identify the situ-
ations that would warrant its use, the details of the
process and its implementation would appropri-
ately be found in those congregational documents
supplementary to the Constitution. This would al-
low for ease of revision, updating, and adaptation
to changing needs.

If the existence and effectiveness of means to
protect rights are a criterion for whether rights ex-
pressed on paper are more than mere words, then it
is necessary to know if these well-written words ac-
tually bring about what they describe.!® Ts the pro-
cess used? Does it work? And if not, why?

To a certain degree, it is understandable why
due process procedures are not well known. Few of
us are interested in rules, regulations, or proce-
dures until they directly touch our immediate cir-
cumstance—and then, unfortunately, we fre-
quently find it is too late. The burden of making
known the process lies largely with either diocesan
authorities or congregational leadership. Access to
due process in the Church is dependent chiefly
upon the endorsement of and participation by the
diocesan bishop, and in religious communities, by
endorsement and participation of the elected lead-
ership.16 Sadly, the most common reasons for fail-
ure to utilize due process have been ignorance of
the process on the part of the people needing it, re-
luctance on the part of responsible authority to
make the process known, and lack of cooperation
when the process is known and attempts are made
to use it 1”7

Development of Due Process in the
United States

Given impetus by the Second Vatican Council’s
concern for the protection of rights of individuals,
the National Council of Catholic Bishops (NCCB)
began a study process that was to extend over thirty
years. In the late 1960s, they invited the Canon Law
Society of America (CLSA) to compile specific sug-
gestions for a means of promotion of “adequate
protection of human rights and freedoms.”1® A re-
port was presented to the bishops of the United
States in 1969 and subsequently accepted by them.
They in turn passed a resolution recommending

that its membership, the U.S. bishops, experiment
with the procedures outlined in the 1972 report on
due process, adapt them where necessary to local
circumstances, and implement them promptly on
diocesan, provincial, and regional levels, so that
human rights and freedoms would be securely pro-
tected by the Church.!?

Sadly, the most common
reasons for failure to utilize due
process have been ignorance of

the process on the part of the
people needing it, reluctance on
the part of responsible authority
to make the process known, and
lack of cooperation when the
process is known and attempts
are made to use it.

Hierarchical recourse is the ordinary method
for vindication of rights of the faithful when an act
of administrative power is involved (c. 1732). But
the average Catholic is most often not able to take
advantage of this for a variety of reasons:?"

the only superior of a bishop is the Apostolic
See, and recourse is usually quite distant
from the place of the petitioner, is carried on
in a foreign language, and requires special-
ized procedures not found in the Code.
finding a suitable advocate with consider-
ation to language, admission to curial prac-
tice, and sufficient time, can become a major
problem.

recourse at this level takes considerable time,
and can involve considerable expense.

since there 1s no regular system of reporting
of Curial decisions, the praxis of the Curia
regarding a particular issue is generally un-
known, as is the reasonableness of undertak-
ing the distance, time and expense required
for recourse.

Upon learning that the proposed canons related to
administrative tribunals at a more local level had
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been excluded from the 1983 revised Code, the
CLSA decided to explore future options in due pro-
cess on diocesan, regional, and national levels. First,
theoretical issues were explored,2! and then a sur-
vey was taken of actual diocesan experiences with
due process since 1969.22 Additional studies pro-
duced a revised report of diocesan experiences
which was compiled and presented in 1991. Further
testing took place in selected sites throughout the
country, studying and evaluating methods of alter-
nate dispute resolution. A final report, the culmina-
tion of a study begun over thirty years earlier, was
presented at the annual CLSA meeting in 1999 and
included summaries of goals, concerns, procedures,
outcomes, and possible future directions. There
were many valuable findings, some disappoint-
ments, and some surprises, and throughout, the
conviction that there is still much work to be done in
this area of serious concern in the Church.??

The CLSA studies have
disappointingly found that the
recommendations of the due
process report have not been
implemented in a majority of

United States dioceses, and
even where they have been
implemented, there is reluctance
to publicize its availability.

Particular attention has been give to the appar-
ent reluctance of the Apostolic Signatura to allow
the required indult for local administrative tribu-
nals. This reflects the earlier removal of proposed
norms for such courts from the drafting stage of the
revised Code. It is felt that despite CLSA’s recom-
mendations regarding the usefulness of such
courts, Ordinaries will not take the initiative with
an administrative court, knowing that the Roman
indult is not forthcoming. Interestingly, the
Signatura sees such courts peculiar to the adminis-
trative style of a particular bishop, and suggests
that a succeeding ordinary may not find such a
court useful. And it 1s possible that even

participants in a particularly difticult case may ig-
nore a summons to court, should they discover
Rome’s interest in them to be minuscule.24

The CLSA studies have disappointingly found
that the recommendations of the due process report
have not been implemented in a majority of United
States dioceses, and even where they have been im-
plemented, there is reluctance to publicize its avail-
ability. The conciliation and arbitration procedures
it provides are not effective unless both parties agree
to it, and in practice are not effective when a bishop
is involved as one of the parties.?® Provost observes
that we are in a major period of transition regarding
our understanding of Church, the role of individual
Christians, and the place of rights in the Church. For
the rights to become “real,” a conscious, deliberate
effort must be made to put on the novus habitus men-
tis, the “new way of thinking” proposed by Vatican IL.
This is not a given, and must be worked at and ac-
quired afresh at each stage of the journey, just as we
must continually struggle to actualize rights in the
Church as a means of living the Christian life.%® As
American Catholics we seem to be uniquely pre-
pared for the struggle:

The 1983 Code of Canon Law, particularly its sec-
ond book, impacts on the church in America, per-
haps, in ways unlike other churches. We read those
canons differently because we enjoy a keen sense of
justice and equality and free speech in this land of
opportunity. Ideas of democratic participation and
pluralistic opinion run through our veins. In this
mix, our culture does not tolerate misuse of per-
sons, denying fair process or overlooking the quali-
fied counsel of participating individuals and
groups. Should either inadvertent or calculated
action cause someone hurt or loss, we are used to
processes for restoration, mediation and reconcili-
ation. Qur Church stands to be embarrassed, there-
fore, when no provisions for redress of grievances
are generously offered o1, where they exist, are
grudgingly provided.?®

Due Process and Religious Life

Many religious communities have developed sound
and hopefully effective processes for the redress of
grievances and the protection of rights of their
members. Conciliation and arbitration are two of
the principal forms of dispute resolution used by the
legal community in the United States today and are
the ones usually referred to in canonical discussions
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of due process. However, some religious Institutes
include an intermediary step, mediation.?® Because
members of religious Institutes take vows of poverty
and obedience, and because of their commitment to
alife lived in community, the perception of violation
of rights is differently nuanced. Consider this obser-
vation made by a vowed Religious woman who is also
canon lawyer:

The tundamental legal canonical concept of vowed
obedience still addresses commands given by com-
petent superiors. Basically this means that, irre-
spective of dialogical positions, eventually a
decision will be made, and most likely, this decision
will be made by the superior. One cannot discuss
forever if a decision is expected or needed. The is-
sue to be remembered is that the superior need not
acquiesce to my expectations or demands, but I
have a right to be heard. This is where it is impor-
tant that proper law provide the processes and the
procedures for legitimate dissent to protect the
rights of all parties concerned.

It is important to keep in mind that arbitration is
not designed or intended to contradict the ordi-
nary lines of authority established in the Constitu-
tions. Matter appropriate for referral to the pro-
cess, and the persons for whom the process is
intended must be clearly delineated. And finally, if
the process it going to be used and be effective, it
must be shared and explained to all the members,

The forms of reconciliation developed by each
Institute should reflect the uniqueness of its
charism and mission, in addition to being true to
the virtues of forgiveness, peace-making, and fra-
ternal charity. This suggests that resolving disputes
should involve conciliation of human persons,
rather than the assertion of human rights.>® This is
the challenge that due process presents—to incor-
porate, observe, and dispense right order, fairness,
and justice, while still reverencing and holding
those values on which we have built our Church and
our congregations.

However, we must keep in mind that “No affir-
mation of rights ensures their acquisition, no estab-
lishment of structures guarantees their effective-
ness, and no requirement of procedures renders
them self-implementing.”?! These words are a re-
minder that legislation is given life, meaning and
effectiveness by the people it touches, and as this
people are human, weak and sinful, so their efforts
often fall short of their goal. But the Church, and

the religious Institutes within it, continue to strive
for the perfection of the Godhead and the perfec-

tion of Law. @
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Writing the Constitutions
An Unﬁmshed Story of Words and Deeds

Helen Amos R S M,

tories don’t always make
Ssense when you begin at

the beginning. As for the
story of the Constitutions of the In-
stitute of the Sisters of Mercy of
the Americas, it may not even be
possible to say how, or precisely
when, it began. Yet I do want to
think of this article as a story—
one in which I had the privilege
of playing a unique role for more
than ten years. I tell the story
with a purpose and a hope in
mind. My purpose is to Invite
readers to reapprehend some of
the drama behind the develop-
ment of the text that, in the
framework of the law of the
church, is our “particular law.”
As the Constitutions story enters
its third decade, my hope is that
we Sisters of Mercy may see our-
selves as engaged in it still-—both
as authors and interpreters of
this corporate word. Such en-
gagement, it seems to me, Is
absolutely necessary for the pres-
ervation and fostering of the
core values that inform our par-
ticular law.

For our purposes, let us say
the story begins in 1980. Here is
the scene: There is no Institute of
the Sisters of Mercy of the Ameri-
cas; there is a voluntary associa-
tion (known as the Federation) of
several groups of Sisters of
Mercy, all claiming Catherine
McAuley as their foundress,
spread geographically  from

Maine to Guam and from Buf-
falo to Buenos Aires; members
number just over 9000 in total,
slightly more than half belong-
ing to the Sisters of Mercy of the
Union and the remainder to sev-
enteen different congregations
ranging in size from about 100 to
500 members.! Within most, if
not all, of the eighteen separate
entities, efforts are underway to
rewrite their particular law as a

will last ten years and lead to the
foundation of the Institute of the
Sisters of Mercy of the Americas.
But the story has roots that
go back even farther. By 1980, re-
ligious communities all over the
world had been engaged in re-
newing their way of life for about
a dozen years. The Vatican II de-
cree, Perfectae Caritatis, had called
for “appropriate renewal of the
life and rules of religious commu-

In 1980, there was no Institute of the Sisters
of Mercy of the Americas; there was a
voluntary association (known as the
Federation) of several groups of Sisters of
Mercy, all claiming Catherine McAuley as
their foundress, spread geographically from
Maine to Guam and from Buffalo to Buenos
Aires.

culminating act of the renewal
process called for by Vatican IL
At ameeting of the Federation in
the spring of 1980, a notice is
posted inviting any who might
be interested in collaborating on
constitutions writing to gather
informally to explore the idea. I
am one of more than sixty sisters
representing seventeen congre-
gations who turn up for the
meeting; within forty-five min-
utes a project is launched that
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nities,” and specified that each
community’s effort in this regard
be informed by three fundamen-
tals: the gospel, the community’s
own founding spirit or charism,
and the “changed conditions of
the times.”? For the congrega-
tions that comprised the Mercy
Federation, this process served to
underscore a common heritage
as followers of Jesus and of
Catherine McAuley and fueled
the desire to cooperate in an on-
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going response to the Vatican If
mandate.” ‘The group of twenty
who reconvened a month after
the 1980 Federation meeting to
pursue the collaborative writing
project named as their goal the
formulation of a “core constitu-
tions.” This was a term invented
by the group to convey their lim-
ited objective of producing only
“a basic inspirational text.” It was
assumed that such a text would be
completed by each congregation’s
specification of the necessary
“obligatory” elements. Indeed,
part of what made the project at-
tractive was the opportunity it
presented to engage the poeticin-
stincts of the volunteer authors in
setting out Mercy ideals in ani-
mating, motivating language.

every word of which survives
(with some rearrangement) in
the current Institute Constitu-
tions. Some 1800 Sisters of
Mercy, gathered in Pittsburgh to
celebrate the 150th anniversary
of the Dublin foundation, re-
ceived this text in a simple but
artistically presented booklet in
June 1981. Up to that point, the
writing project had operated en-
tirely on good will, with no for-
mal budget and no official spon-
sorship. When the Federation
Governing Board met during
the week of the anniversary cele-
bration, the Core Constitutions was
adopted as a Federation project
and the volunteers working on it
became a Federation commit-
tee.t Not coincidentally, the

Encouraged by the members’
responsiveness to the 1981 text, and at the
behest of the Federation Governing Board,

the committee moved forward to test,
through several waves of internal
consultations, further points of common
belief and practice.

This sort of effort was very much
in keeping with the exhilarating
atmosphere of challenge and
promise of the renewal process it-
self. A certain sense of freedom
accompanied the postponement
of structural and other issues that
eventually would have to be
spelled out in juridical terms.
The first product of the col-
laboration was a statement just
thirty paragraphs long, almost

Federation Governing Board de-
cided at the same meeting to be-
gin an exploration of restructur-
ing. This exercise, at first
dubbed “Mercy Futures,” ulti-
mately led to our amalgamation
as the Sisters of Mercy of the
Americas. The subsequent seven
years of dynamic interaction be-
tween work on constitutions and
work on Mercy Futures would
prove to be critical ones. Even

though each effort clearly influ-
enced the other, distinction
between the two was deliberately
maintained until 1990, the year
before the founding of the Insti-
tute. Although the reasons for
distinguishing the projects were
essentially practical, the distine-
tion itself may have contributed
to a perception that two separate
stories were in progress, one
about words (writing the consti-
tutional text) and the other
about deeds (becoming the In-
stitute). In fact, the two projects
constitute a single story—an un-
finished one at that.

Encouraged by the mem-
bers’ responsiveness to the 1981
text, and at the behest of the Fed-
eration Governing Board, the
committee moved forward to
test, through several waves of in-
ternal consultations, further
points of common belief and
practice that might be added.
There was a desire to use the
pooled talents available within
the collaborative arrangement
to draft as much required consti-
tutional content as possible.
However, since the congrega-
tions were at that point
canonically distinct entities, the
committee could only aim at an
“expanded core” in the hope
that this might somehow
strengthen unity among the
groups. From a practical stand-
point there was no leverage to
develop agreement about gover-
nance and formation struc-
tures—not to mention financial
arrangements—which would be
needed in a complete constitu-
tional text. On the other hand, a
new governance model was pre-
cisely the agenda the Mercy Fu-
tures process was pressing.
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Despite the fact that the com-
mittee did not intend to handle
governance and other structural
issues in the “expanded core,” the
relative ease with which the first
thirty paragraphs had emerged
became apparent when they took
up the arduous task of examining
various elements of Mercy life
(e.g., prayer, community life, obli-
gations relative to the vows) and
fitting them into the framework of
expectations spelled out in the
universal law of the church.
Through the renewal process
(and even prior to it) many
women religious had come to un-
derstand the relationship be-
tween “life” and “law” as one of
dynamic tension.® Thus, while the
authors of the Core Constitutions
understood  intellectually  the
need to grapple with and commu-
nicate clearly on issues of identity,
obligation and the like, emotion-
ally and instinctively they resisted
the spirit-stifling potential of pre-
scriptive language.

In June 1983, as chair of the
Core Constitutions committee, I re-
ported back to the Federation
Governing Board recommending
that the most recent version of the
committee’s work be released to
the individual congregations for
use in their own processes of con-
stitutions development. This rec-
ommendation was primarily
based on practical considerations
already mentioned. Another in-
fluence might have been the fact
that the Vatican had just pub-
lished “Essential Elements in the
Church’s Teaching on Religious
Life,” declaring an end to the “pe-
riod of special experimentation,”
and calling on religious congrega-
tions to complete work on revising
their constitutions.? Interestingly,
the Federation Governing Board

looked at the very same reali-
ties—the fact that multiple Mercy
congregations were involved and
the Vatican’s press for closure—
and reached the conclusion that
this would be precisely the wrong
time to end the collaborative
work. Thus, in the summer of
1983, the Mercy Futures task
force, also under the auspices of
the Governing Board, would be-
gin a more earnest and more
broadly participative process for
designing and developing a new
governance model. The constitu-
tions committee would tackle a
new mandate as well: to press the
writing project to its limits. Al-
though the outcome of the Mercy
Futures process was unknown, it
was clear that the constitutional
text (or texts) would ultimately re-
quire Vatican approval, and there
was a desire to approach that seat
of judgment as solidly in the com-
pany of one another as possible.
There are interesting paral-
lels and contrasts between the
story of how the Institute of the
Sisters of Mercy of the Americas
and its Constitulions came to be
and the development of the
original Rule and Constitutions
of the Sisters of Mercy. The pro-
jects were of similar duration,
about ten years from first draft to
obtaining Vatican approval.
Both texts accompanied and
helped to bring about important
transitions. In the nineteenth
century, the transition was from
Catherine McAuley’s commu-
nity of lay women to a new con-
gregation of women religious. In
the twentieth century, the transi-
tion was from several existing in-
dependent Mercy congregations
to a single institute. But whereas
Catherine McAuley wrote her

text virtually alone, using the
Presentation Rule as a guide, the
Constitutions of the Sisters of
Mercy of the Americas was writ-
ten by multiple authors working
from a blank page. Catherine
consulted extensively with Dan-
iel Murray and others outside
the order, but not at all with the
Sisters, as far as we know. Con-
sultations with the membership
at large were a prominent part of
the development of the Institute
Constitutions.

In an economy ofwords and a
remarkably spare style, the Insti-
tute’s Constitutions reflects some of
the most characteristic thinkin%
and msights of Catherine McAuley.
Along with phrases exphcitly
linked to Catherine, like “prefer-
ential love for the poor” and “spe-
cial concern for women,” the text
emphasizes “union and charity”
and comments on the value of
“ordinary actions”--two key con-
cepts in her prescriptions for
community life. At the same time,
the post-Vatican TI text exhibits
the powerful influence of that
Council and of the 1971 Synod,
“Justice m the World,” which so
definitively called us, as religious,
to solidarity with the people of the
modern world, especially the
marginalized. The newer textalso
reflects the 1980 encyclical, “Rich
in Mercy,” in its insistent view of
mercy as that aspect of God of
which all are in need, not simply a
gift that some have the privilege
of dispensing.

Perhaps the most interesting
contrast between Catherine’s
work in producing the original
rule and the Institute’s effort to
develop the Constitutions con-
cerns dealings with Rome. All of
Catherine’s contacts with Rome
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were conducted from a distance
and through intermediaries,
whereas direct correspondence
and numerous face-to-face meet-
ings with Vatican officials led to
the approval of the Institute’s
particular law.

existed to own and present for
approval the proposed constitu-
tions. Here again, as in the sum-
mer of 1983, the instinct to stand
together in dealings with the Vati-
can manifested itself. In the mat-
ter of constitutions approval, it

Perhaps the most interesting contrast
between Catherine’s work in producing the
original rule and the Institute’s effort to
develop the Constitutions concerns dealings
with Rome.

The first face-to-face consul-
tation occurred in the late fall of
1984. Doris Gottemoeller and 1,
as project directors for Mercy Fu-
tures and the Core Constitutions, re-
spectively, accompanied Federa-
tion President "Terese Marie Perry
on a visit to the Congregation for
Religious and Secular Institutes
(CRIS, later CICL)® in Rome. Our
purposes were to obtain observa-
tions on the Core Constitutions and
to acquaint the CICL officials with
the Mercy Futures project. At that
meeting, the CICL representa-
tives voiced their expectation that
completing the constitutions
work should be the first order of
business, preceding the potential
formation of a new institute. In
fact, the Vatican would maintain
that position until within months
of the First Institute Chapter in
1991. Mercy representatives were
finally successful in negotiating a
change in the sequence by argu-
ing that, prior to the actual found-
ing of the Institute and convening
of its chapter, no single authority

was of particular importance,
given the many issues relative to
authority that were of special mo-
ment to the Sisters of Mercy.

The journey from the thirty-
paragraph 1981 text to the Con-
stitutions accepted at the First In-
stitute Chapter and approved by
the Vatican December 12, 1991,
was as complicated as it was long.
In the struggle to find accept-
able ways to articulate certain
constitutional provisions re-
quired by the universal law
and/or by Vatican officials, the
Sisters of Mercy were not alone.
The mindset of “Essential Ele-
ments,” suggesting that many
practices of preconciliar reli-
gious life could and should be re-
instituted, clashed badly with the
sense of self-direction and adult-
hood in the church of women re-
ligious generally, Over the pe-
riod that the Core Comnstitutions
was being developed in counter-
point with the Mercy Fatures
process, Vatican assumptions
relative to such matters as the

wearing of the habit, the obser-
vance of cloister and other
monastic  practices gradually
faded or became more negotia-
ble. A number of issues that had
to do specifically with authority
got resolved within the context
of designing the governance
model for Mercy Futures—a
process that had canonical re-
quirements to be sure, but for
the developing Institute, it was
essentially an exercise in self-
determination. In time, the ne-
cessity and wisdom of including
certain required elements be-
came evident. Of that point, #52
is a good example:

We articulate our vision and

identity

as Sisters of Mercy

in our Constitutions.

Through the approval of the
Constitutions

the church recognizes us as a
pontifical institute

and confers authority

to organize and govern ourselves.
(emphasis added)

In a few instances, Mercy repre-
sentatives eventually prevailed
in their protracted dialogue with
CICL over constitutional state-
ments relative to authority. One
example concerns the func-
tional responsibility of the Insti-
tute Leadership Conference be-
tween meetings of the chapter.?
A second example involves the
privilege of “authentic interpre-
tation” of the Constitutions. The
First Institute Chapter elected to
ratify the Constitutions without
mentioning that such interpre-
tation is “reserved to the Holy
See,” despite canonical advice
that such a statement would be
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required. 10The approved docu-
ment is silent on the matter.

In contrast to these impor-
tant—if perhaps somewhat sym-
bolic—successes, article #53, is
an instance of a struggle that
went on until the final vote on the
Constitutions at the First Institute
Chapter. At every juncture in the
consultations with Rome, Mercy
representatives had encountered
insistence that papal authority be
acknowledged in the context of
the vow of obedience.!l In the
end, although the text managed
to avoid placing it under obliga-
tions of the vow, the sentence, “As
religious, we recognize the legiti-
mate authority of the Pope,” was
included in a statement of rela-
tionship to ecclestastical author-
ity. The vote on this was difficult,
especially in light of experiences
in which Vatican directives had
been imposed on individual sis-
ters whose ministerial activities,
though approved by legitimate
authority within the congrega-
tion, were disallowed by Rome. 12

"The foundation of the Insti-
tute that took place in Bulfalo in
1991 was itself a moment of high
drama and, in a sense, the begin-
ning of a whole new story. But to
characterize the Constitutions as a
concluded story or as a minor,
completed plot line within a larger
ongoing narrative would be a seri-
ous mistake. At best, it would mean
squandering some important op-
portunities. Atworst, itwould leave
important Institute business unfin-
ished. In my view, we would dowell
to recall that the Constitutions con-
tains that “basic inspirational text”
that stunned the Federation con-

gregations in 1981 and, m some
significant measure, was responsi-
ble for drawing us together as an
Institute, Furthermore, as the story
recountted here testifies, the new
relationship among us that be-
came embodied in the Institute
was not simply discovered. Rather,
we gave that relationship form and
substance by writing into our text
fundamental agreements about
our life together. I suggest that a
decade of distance from our strug-
gles with canonical requirements
may be sufficient to allow us to
appreciate—anew or for the first
time—that this is, indeed, our text.

needs saying that it is not a per-
fect declaration—neither of cur
intentions and aspirations nor of
our reality. Yet, surely we in-
tended it to be a durable corpo-
rate word, capturing the most
fundamental of our founding
traditions and shedding new
light from Vatican II on our
tounding charism. That charism
both identifies us to ourselves
and commits us to be responsive
to the needs of our times.

At this pointin our story, it is
time for us to be testing the du-
rability of the corporate word
that is our Constitutions. That

The new relationship among us that became
embodied in the Institute was not simply
discovered. Rather, we gave that relationship
form and substance by writing into our text
fundamental agreements about our life
together.

More concretely, a decade of dis-
tance from what we may have
thought of as the “end” of the Con-
stitutions story could be the pot at
which we begin to understand our
need for the sort of practical exer-
cises, routines, or customs that
could give greater visibility to our
commitments and prevent us from
wandering into forgetfulness
about our self-defined obligations.

The writing of the Constitu-
tions was not merely an obliga-
tory exercise on the way to
founding the Institute. It hardly

would involve forthrightly ask-
ing how serviceable it is for our
own ongoing engagement in
community life, for incorpora-
tion of new members into that
life, for empowerment of those
we entrust with the ministry of
leadership, and for nurturance
of future leaders. Engaging our-
selves in conversation about
such questions could be a truly
constructive way of continuing

to tell, hear and respond to this

unfinished story.

“
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Notes (Burlingame), and Mary the acronym CICL through-
Cephas Wichman (Cedar out.

1 By 1987, there would be 8300 Rapids). Newfoundland 9 Darcy, 13 3-134. Whereas
members in the Federation, elected not to participate. GICL apparently wanted the
including the Newloundland In advance of the 1983 Re- Conference limited to consul-
congregation which never be- vised Code of Canon Law, a tative and evaluative functions,
came part of the Institute. In draft of the portion of the the responsibilities listed in
September 1988, 7400 sisters code that would apply to reli- #69 represent a broader man-
were “eligible to vote” on the gious was released in 1977. date.
proposed governance model The Leadership Conference of 10 Ibid., 13 4-135. CICL origi-
of the Institute. See Catherine Women Religious promptly nally raised the issue in 1986.
C. Darcy R.S.M., The Institule published a critical response [t was discussed again in April
of the Sisters of Mercy of the to the draft. Sandra 1991, as well as at the First In-
Americas: The Canonical Devel- Schneiders cites this exchange stitute Chapter.
opment of the Proposed Gover- as an example of the then cur- 11 Alluding to the difficulties
nance Model (Lanham, rent “tension between law and wornen religious encountered
Maryland: University Press of life.” See Sandra Schneiders, in obtaining approval of re-
America, 1993), 214, 156. New Wineskins: Reimagining Re- vised constitutions during the

2 Walter M. Abbott, S.]., The ligious Life Today (New York: 1980s and 1990s, Sandra
Documents of Vatican 1l (New Paulist Press, 1986), 155. Schneiders speaks of the Vati-
York: The America Press, An English translation of “Fs- can as, in effect, requiring a
1966), 468. sential Elements in Church “definition of the vow of obe-

3 For a fuller account of a grow- Teaching on Religious Life,” dience as binding the Reli-
ng awareness and apprecia- from the Congregation of Reli- gious to personal obedience to
tion of their common heritage glous and Secular Mnstitutes, can the Pope in a way not required
among these several groups be found in Origins 13 (1983), of the baptised in general,”
and the consequent movement 13 3-142 and she maintains that such a
toward restructuring, see Mary Sullivan describes sev- definition seriously violates
Darcy, supra, note 1. eral “overarching attitudes” the theology of religious life.

4 Committee members were, disclosed in the choices See Sandra Schneiders, Find-
from the Union, Helen Amos Catherine McAuley made as ing the Treasure: Locating Reli-
(Baltimore), Emily George she edited and added to the gious Life in a New Ecclesial and
(Detroit), Doris Gottemoeller Presentation Rule. Among Cultwral Context (New York:
(Cincinnati), and Evangeline them are “modesty of lan- Paulist Press, 2000), 389.
McSloy (Chicago). Representa- guage and idea,” and a prefer- 12 Three sisters forced to leave

tives of the other congrega-
tions were Sylvia Blaine
(Burlington), Elizabeth Carroll
(Pittsburgh), Mary Daly (Hart-
ford), Louise Dantzig (Brook-
lyn), Judith Heberle
(Rochester), Arthur [Martha]
Joyce (Albany), Olivia Kidney
(Manchester), Jeanne Marie
Kienast (Belmont), Michael
[Joanne] Lappetito (Roches-
ter/ Federation Executive Di-
rector), Dorothy Mara
{Worcester), Mary George
Mochen (Plainfield), Mary
Jane Nolan (Buffalo), Mary de
la Salle O’Donnell (Portland),
Mary Jean Ritti (Philadelphia),
Mary Celeste Rouleau

ence for a “simple style of
speaking and writing.” See
Mary C. Sullivan, Catherine
MeAuley and the Tradition of
Merey (Dublin: Four Courts
Press, 1995), 28 9-290.

The Vatican body changed its
name (officially in Latin} sev-
eral times during the ten year
period: The Congregation for
Religious and Secular Insti-
tutes (CRIS) became the Sa-
cred Congregation for
Religious and Secular Insti-
tutes (SCRIS) and, finally, the
Congregation for Institutes of
Consecrated Life and Societies
of Apostolic Life (CICLSAL).
For simplicity, this article uses

Mercy congregations because
of ministerial choices were
Agnes Mansour in 1983 and
Elizabeth Morancy and Arlene
Violet in 1984. Documentation
of the case of Agnes Mansour
can be found in Origins 12
(1983), 621, 67 6-79 and Ori-
gins 13 (1983), 34-36,
197-206. See also “The Expe-
rience of the Sisters of Mercy |
of the Union in Public Office,”
by Helen Marie Burns, R.S.M.,
in Authority, Community and
Conflict, ed. Madonna
Kolbenschlag (Kansas City,
MQO: Sheed and Ward, 1986),

pp. 1-19.



Admlmstermg the Church’s Law “With Mercy”

Doris Gottemoeller RSM

awyers, judges, juries and courtrooms are a
1 staple of TV-land. Our attention is easily

dhdl captured by a legal contest between prose-
cutors and defense attorneys, plaintiffs and defen-
dants, the guilty and the innocent.

The Church has its lawyers and courts as well,
and several Sisters of Mercy—some of whom you
have already met in these pages—are engaged in
the ministry of Church law. I recently interviewed
each of them to learn what attracted them to this
work and how they experience it in their daily prac-
tice. Is it as dramatic as JAG or The Practice? Do we
have the stuff of a new TV series?

There are six practicing canon lawyers in the
Institute of the Sisters of Mercy of the Americas:
Sisters Claudia Barbre (Portland), Catherine Darcy
(Plainfield), Sharon Euart (Baltimore), Lois Keller
(Brooklyn), Jeanne Margaret McNally (North
Carolina), and Victoria Vondenberger (Cincinnati).
They are pioneers in a ministry that became avail-
able to non-clerics only after Vatican II. Prior to
studying canon law, Lois and Jeanne Margaret
served in congregational leadership, and the oth-
ers were engaged in a variety of parish and dioce-
san ministries. From their several vantage points,
they all saw the need for greater understanding of
the Church’s law and its applications and the op-
portunity to be of greater service to religious and
clergy and to persons suffering the effects of failed
marriages and abusive relationships.

There are two schools in North America that
confer the ecclesiastical degrees necessary for the
practice of canon law, Catholic University of Amer-
ica and St. Paul University in Ottawa. Sisters
Claudia, Lois, Jeanne Margaret, and Victoria all
earned their licentiates in canon law at one of these
schools; Catherine and Sharon earned doctorates
in canon law at St. Paul and Catholic Universities
respectively. For several, their studies were
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underwritten by specific dioceses in return for a
pledge of service for a certain number of years.

When asked what it is they actually do to practice
canon law, the question elicited a long list of activi-
ties. Church administration, seminary teaching, lec-
turing, workshop presentations, consultation with
dioceses, religious congregations, and individuals,
writing, and marriage tribunal work were all named.
Sharon has served as the associate general secretary
of the National Conference of Catholic Bishops and
Catherine is the chancellor of the Diocese of Las
Cruces, NM. Jeanne Margaret has assisted some
fledgling religious congregations through the pro-
cesses of canonical recognition. Overall, howevet,
the largest effort seems to go into tribunal work, a
ministry that several described as a grace filled op-
portunity to promote healing and reconciliation
among some very wounded individuals.

When asked what it is they
actually do to practice canon
law, the question elicited a long
list of activities. Church
administration, seminary
teaching, lecturing, workshop
presentations, consultation with
dioceses, religious
congregations, and individuals,
writing, and marriage tribunal
work were all named.
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Canon Law and Our Mercy Charism

Each sister shared with me her experience of this
ministry in the context of our Mercy mission. As
Jeanne Margaret pointed out, it often involves
helping women and children who have suffered as
the result of unhappy marriages. Many women ap-
preciate having awoman as their advocate. Claudia
noted that, in the process of giving testimony, some
say they’ve never really thought about “the whole
story” of their failed relationship before. The tell-
ing of it sometimes begins the healing process.
Other sisters mentioned that canonical practice is a
type of justice ministry, as individuals are enabled
to seek due process when they teel their rights have
been violated. Lois pointed out that sisters involved
in disputes with their congregational leaders have
a right to impartial counsel, even when one’s sym-
pathies might lie with one party or another. Sharon
teels that the advocacy role of canonists is under-
utilized today because we don’t have sufticient pro-
cesses In place to protect rights. However, she ap-
preciates the fact that canon law protects good or-

der at the same time that it guarantees leaders the

right to act.

Each sister feels that the
canonical ministry is shaped by,
and helps shape, her personal
spirituality. Citing Catherine
again: “Sharing the struggles of
others helps you understand
your own struggles.

All of the interviewees made a connection be-
tween our charism and the opportunity to reconcile
people to God and to the Church. In dealing with
marriage cases, they have the opportunity to treat
individuals with compassion, alleviating their
sense of [ailure or embarrassment, and extending
to them an understanding which they may not have
received from Church representatives in the past.

Catherine observed that, since diocesan ser-
vice is not a corporate ministry of the Sisters of

Mercy, the connection with our Mercy mission is
sometimes a question for her: “Administrative
work can seem far from the corporal and spiritual
works of mercy and some of our sisters are skeptical
about working for the Church structure.” At the
same time, she sees the value of making Church
services more accessible to the poor and those with-
out education or language skills.

Each sister feels that the canonical ministry is
shaped by, and helps shape, her personal spiritual-
ity. Citing Catherine again: “Sharing the struggles
of others helps you understand your own struggles.
The intense exposure to details of human interac-
tion and family life [in tribunal work] gives you an
insight into the human struggle.” Claudia said that
the ministry has given her an admiration for the re-
siliency of the human spirit. She sees miracles of
grace in the lives of the people she assists.

Rewards and Frustrations

As with other ministries, the practice of canon law
brings its measure of rewards and frustrations. Sat-
isfaction comes from being able to provide special-
ized expertise to those in need of it and from the
gratitude of the recipients. It comes from assisting
troubled individuals, from empowering individu-
als and groups by making the law more accessible,
and from organizing or facilitating complex ad-
ministrative projects. As examples of the latter,
Vickie related her experience of developing a col-
legial or team mentality among the members of the
tribunal staff, and Catherine spoke of her efforts to
transform bureaucratic processes from a “pa-
per-centered” to a “people-centered” style.

As an example of a frustration, Sharon men-
tioned dealing with people who take the law very
lightly and only use it when i’s to their advantage.
Vickie cited the pain of knowing there are some peo-
ple you can’t help, because the facts of their case
don’t warrant an annulment. Claudia suffers over
the fact that parties who oppose the annulment are
sometimes vengeful toward their former partners,
rude or unkind. In dealing with the emotional issues
of tribunal work, our canonists mentioned that,
while the process has its limitations, it does promote
objectivity. As a result, one learns to become more
objective in evaluating situations, while empathiz-
ing with the sulferings of the petitioner.
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There are restrictions placed on non-clerical
canonists that constitute a special frustration for
our sisters. A non-ordained person cannot be the
sole judge or final arbiter of some cases. As Lois
pointed out, this often results in the sister prepar-
ing all of the documentation and writing the opin-
ion, which is then signed by a priest. Despite this
bureaucratic limitation, the sisters generally feel
that they are valued and affirmed for their knowl-
edge and competence in the work setting.

Skills and Attitudes Needed

All of the sisters mentioned the importance of a
theological background, especially in the areas of
ecclesiology, sacramental theology, and the docu-
ments of Vatican 1I. One’s beliefs and attitudes to-
ward the Church are key to this ministry. As Sharon
noted, studying the theology behind the law has
given her a greater appreciation of the impact of
Vatican II. Lois mentioned that love for the
Church, despite the failings of its members, is
paramount.

Numerous skills were identified as valuable for
canonical ministry. Often mentioned were skills in
research, analysis, and writing. As Sharon said, it is
often necessary to be precise and concise in stating
what the law says and means lest a misunderstand-
ing be detrimental to a client. Jeanne Margaret
noted that a canonist needs to have the ability to in-
terpret the law to others in such a way that they’re
enlightened and not turned off. A sense of history
and of the development of the law over time is also
valuable, according to Vickie.

Pastoral skills such as the ability to interview
petitioners and clients sensitively without sacrific-
ing objectivity, administrative skills such as the abil-
ity to organize and facilitate projects, and academic
skills such as facility with languages were all men-
tioned as valuable for canonical ministry.

The ranks of canon lawyers in
the United States have been
considerably augmented by
women in recent years, and

women religious bring the dual
gifts of feminine insight and

religious charism to this
ministry.

By way of advice to potential canonists, our
“veterans” suggested that it's important to learn all
aspects of the law. Another suggested that it’s im-
portant to be discerning in one’s choice of a place
to minister—if you plan to work for a diocese, know
the profile of the diocese and its leadership before
beginning.

The ranks of canon lawyers in the United
States have been considerably augmented by
women in recent years, and women religious bring
the dual gifts of feminine insight and religious
charism to this ministry, as is evidenced by the re-
flections shared by Sisters Claudia, Catherine,
Sharon, Lots, Jeanne Margaret, and Victoria. In the
course of a day’s work, they frequently encounter
the drama of people struggling with broken rela-
tionships, perceived or real injustices, and adminis-
trative complexities—even if no TV producer ever
builds a script around their stories.

The last canon in the entire Code, #1752,
states that “the salvation of souls” {read: the tran-
scendent good of persons] “is always the supreme
law of the Church.” Clearly, Sisters of Mercy have
found a newway “to serve God’s people and to sup-
port all persons who struggle for full dignity,”
through their administration of that law.
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MAST, the Mercy Association in Scripture and Theology, met for the first time in June 1987 at Gwynedd-
Mercy College in Gwynedd Valley, Pennsylvania. Called together by Eloise Rosenblatt, R.S.M. and Mary Ann
Getty, twenty Mercy theologians and Scripture scholars from fourteen regional communities formally estab-
lished the organization to provide a forum for dialogue and cooperation among Sisters of Mercy and associates.
The stated purpose of the organization is to promote studies and research in Scripture, theology, and related
fields; to support its members in scholarly pursuits through study, writing, teaching, and administration; and to
provide a means for members to address current issues within the context of their related disciplines.

MAST has been meeting annually since then, usually in conjunction with the annual meeting of the Catholic
Theological Society of America, and the organization now numbers fifty, with members living and working in
Australia, Canada, the Caribbean, Central and South America, as well as in the United States. Julie Upton,
R.S.M. currently serves as MAST’s executive director. MAST will hold its annual meeting in the Milwaukee,
Wisconsinlune 3 to 6, 2001, prior to the CTSA, June 7-10, 2001.

Members work on a variety of task forces reiated to their scholarly discipline. Present task forces include:
Scripture, healthcare ethics, and spirituality. In addition, the members seek to be of service to the Institute
by providing a forum for ongoing theological education.

Membership dues are $20 per year, payable to Marilee Howard, R.S.M., MAST treasurer, 2223 L Street,
Sacramento, CA 95816. E-mail: mhoward@chw.edu.

If you would like to be on the mailing list, call or write: Julia Upton, R.S.M., Executive Director,
St. John’s University, 8000 Utopia Parkway, Jamaica, NY 11439 (718) 990-1861, or email to
Uptonj@stjohns.edu.

Since 1991, The MAST Journal has been published three times a year. Members of the organization serve on
the journal’s editorial board on a rotating basis, and several members have taken responsibility over the years to
edit individual issues. Maryanne Stevens, R.S.M., was the founding editor of the journal, and Eloise
Rosenblatt, R.S.M., currently serves in that capacity.



Book Review

Camille D’Arienzo, R.S.M. (Brooklyn)

James Martin, S.J., In Good Company: The Fast Track from the Corporate
World to Poverty, Chastity and Obedience, Ohio: Sheed & Ward, 2000, pa-
perback, 202 pp. $15.95.

In Good Company is the story of a bright young man who followed a dream from a presti-
gious college to the financial world’s corporate latter. His swift ascent won him a taste of
fame and fortune which, failing to satisfy his expectations, assumed the aspect of a night-
mare. James Martin, product of a modest Catholic upbringing, knew that his chosen
profession among the climbers of General Electric’s empire, was, in his conclusion, “not
what I was made for.”

To discover what he was made for required help from perfect strangers: Thomas
Merton, C.S. Lewis, and George Bernanos spoke to him of conversion and faith and
priesthood. After eight years in Brooks Brothers suits, he was drawn to personal divesti-
ture and a search for meaning. Surprised by his inner longings he considered the priest-
hood as a way of giving God the energy he was wasting on G.E. A new stranger, this one
inside himself, led him to yield to what religious people describe as a “call” and which he
describes as “the happy inability to think of anything else.”

In Good Company brings the reader on Jim Martin’s journey with the Jesuits. The as-
signments during his formative years introduced him to Kingston, Jamaica, not to luxu-
riate in its tourist traps, but to tutor poor, problem boys in the Alpha School, run by the
Sisters of Mercy, and to bathe and comfort people in the Missionaries of Charity’s hos-
pice for the terminally ill. Bolstered by the power of prayer and community, Jim Martin
discovered the treasure that money can’t buy.

This candid, unself-conscious autobiography belongs in the hands of every person,
man or woman, contemplating religious life or wondering why anyone would choose
poverty over affluence, chastity over casual sex, or obedience over self-determination.

James Martin was ordained a priest in 1999 and is associate editor of America, the Catho-
lic weekly magazine published by the Jesuits.

(Reprinted with permission of The Tablet, Brooklyn, New York.)
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